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June 10,2014

Dr. Robert Schmidt, M. D., Chair
Texas Racing Commission

8505 Cross Park Dr. #110
Austin, Texas 78754

Re: Request by Industry Representatives Proposing the Following Rule Amendments and New Rules Authorizing
Historical Racing

Dear Chairman Schmidt:

The Texas racing industry urgently needs help to prevent its imminent collapse and to ensure its survival. As a member of the
House of Representatives, I have heard from indus

try leaders that other states are providing more competitive and lucrative
purses at race tracks. With that in mind, this is forcing Texans to pursue racing in neighboring states and move their horse
operations (owners, breeders and trainers) to these

more competitive environments. This pattern will only cause the Texas
horse racing industry to continue its rapid decline, while neighboring states flourish.

On December 10, 2013, the Chair of the Texas Racing Commission appointed an Advisory Committee to explore ways of
helping the Texas racing industry to survive. The C

ommittee belicves that allowing licensed Texas racetracks to offer pari-
mutuel wagering on historical races is the best achievable means of providing such help and is working on rules to license and
regulate such wagering.

A growing number of states, notably Kentucky and neighboring Arkansas, are allowing licensed racetracks to offer pari-
mutuel wagering on horse races previously run at licensed tracks. In those states, wagering on historical races has increased
the fan base for live races, the size of purses, and revenues for the states and their racetracks. Because other states are
permitting their tracks to offer wagering on historical races, the Texas industry is at a growing competitive disadvantage.
Horsemen are leaving Texas for states where higher purses are being offered as the result of wagering on historical races.

I support the efforts of the Texas Racing Commission to use its licensing,
struggling Texas racing industry keep pace with new technological develo
wagering opportunities those developments have made possible. The add
increased competitiveness in the racing industry will be felt throughout th

regulatory and rule-making powers to help the
pments and with the new innovative pari-mutuel
itional purse money, increased fan base and

e horse racing and agriculture industries.
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Texas HousE oF REPRESENTATIVES

PoncHO NEVAREZ

DisTRICT 74
July 25, 2014

1 previously wrote a letter to your Commission regarding my opposition to the
Racing Commission’s Proposed Rules on bistorical racing published On June 27, 2014,
in the Texas Register at 39 Tex.Reg. 4873-4884.

[ want to reiterate the fact that this proposed rule completely usurps the
Legislative process. [ would call on all of my colleagues in the Legislature to recognize
that the policy-making ability of our Legislative body is being undermined by an agency
not in a position to do so and by Commissioners who are not duly elected but appointed.

In addition, and no less important, let there be no doubt that any proposed rule
that does not include an accomodation for the Kickapoo Nation should not be considered
by the Commission or the Legislature.

Gaming means much more to the Nation than it means to the racetracks. It means
health care where there was none, educational opportunities where there were none and
economic opportunities where there were none. It has lifted a decent and noble people
from abject poverty. This is why an accomodation must be part of the discussion. Your
proposed rule change does not do that.

Please reconsider this change until the members of the Legislature have
reconvened in the 84™ and it can be discussed by the body or at least until you have heard
back from our duly elected Attorney General on the matter.

With kindest regards, I remain,

Sincerely,

Paoncho Nevéarez

Capitol: P.O. Box 2910 * Austin, Texas 78768-2910 ¢ (512) 463-0566 = ux (512) 463-0220
District: 1815 Williams Street = Eugle Pass, Texas 78852 + (830) 773-0860

Counnties: Brewster, Culberson, Hudspeth, Jeff Dawis, Kirtm's Lowing, Maverick, Pecos, Presidio, Reeves, Terrell & Val Verde
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Texas HouseE oF REPRESENTATIVES

Poncuo NEVAREZ

DisTrICT 74

July 23, 2014 =

Ms. Mary Welch

Assistant to the Executive Director
Texas Racing Commission

P.O. Box 12080

Austin, Texas 78711-2080

Re: Texas Racing Commission's Proposed Rules on Historical Racing

1 are writing to express opposition to the Racing Commission’s Proposed Rules on
historical racing published on June 27, 2014, in the Texas Register at 39 Tex.Reg. 4873-4884.
The Proposed Rules would authorize historical racing machines, looking and playing like slot
machines. The Proposed Rules would effectively authorize dozens of Las Vegas-style casinos
across the State. Issuing the rules would unlawfully usurp the authority of the Legislature.
Further, the Proposed Rules would greatly expand gambling but would not provide any revenue
share to the State. Given the concerns with the Proposed Rules, I ask the Commmission to reject
them. The Commission should delay action until the Attorney General addresses a pending
request to opine on whether the Commission has the authority to approve these games.

The Commission Should Take No Action Pending Attorney General Opinion.

It is my view that the Commission does not have the authority to authorize historical
racing. Significantly, the Attomey General was asked to issue an opinion on this very issue. The
July 22, 2014, opinion request letter states that the Texas Racing Act only authorizes pari-mutuel
wagering on live and simulcast racing and that historical racing is not live or simulcast nor does
it not fit within the Act’s definitions of race or pari-mutuel wagering. It also states that historical
racing machines would violate Article Ill, section 47(a) of the Texas Constitution, which
prohibits lotteries.  Further, it asserts that historical racing would violate the Penal Code’s
prohibition of gambling devices. The Proposed Rules concern significant issues of State law and
policy, and if made final would dramatically change the face of gambling in the State of Texas.

It is reasonable for the Commission to wait for the Attorney General to opine on the
Commission’s authority to issue such rules before taking any action on them.

Capirol: PO. Box 2010 * Austin, Texas 78768-2910 « (512) 463-0566 « Fux (312) 463-0220
District: 1815 Williams Strcct * Eugle Pass, Texas 78852 « (830) 773-0860

Counties: Brewster, Culberson, Hudspeth, feff Davis, K;'mu'_yi.wing. Mawerick, Pecos, Presidio, Reewes, Toreoll & Val Verd:
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The Proposed Rules Would Usurp the Legislature’s Authority.

The Commission’s Proposed Rules would greatly expand gambling within the State, and
it would do so simply through administrative action without input or involvement from the State
Legislature. Yet, expansion of gambling in Texas must be left, at a minimum, to the Legislature
and, more $0, to the citizens of Texas through a consideration of a constitutional amendment.

Over the past decade, the Legislature bas considered countless bills which sought to
authorize expanded gambling in Texas. The Legislature has not passed any of them. A state
administrative agency should not be able to make an end-run around the Legislature which is the
proper forum for law and policy making. I believe this could hurt the overall goal of bringing
Las Vegas-style gambling to Texas. The Commission, thus, should not be able to quietly
authorize expanded gambling that the Legislature could not through the legislative process which
allows robust and open discussion about what types of gambling are best for the State. Further,
given that the Proposed Rules contravene the Penal Code, the Legislature would need to be the
entity to act. Finally, in light of the Proposed Rules constitutional problems, the Legislature
would need to propose a constitutional amendment for consideration by the people.

The State Will Lose Revenue from the Commission’s Proposal.

The Proposed Rules make no provision for a State share from historical racing machines.
This cuts directly against the State’s interests as it would result in the State losing out on
hundreds of millions of dollars in tax revenues that it otherwise could receive from the
Commission’s proposal if the proposal included a state revenue share. Further, the State would
lose out on upfront licensing fees of at least a billion dollars. While I understand that the
Commission’s objective is to benefit the horse and greyhound racing industry, the State will
receive no direct financial benefit from the proposal. In fact, the State would suffer a loss by not
receiving any taxes or fees that it should receive from such an expansion of gambling within its
borders.

Most, if not, all biils that sought to authorize gambling that were considered in the
Legislature over the years included either a state tax on the resulting gambling revenues or a
substantial fee to be paid to the State for a license to offer such gambling, or both. The purported
benefit to the State in those legislative proposals was that the authorized gambling would benefit
the State’s budget. The Proposed Rules, however, would permit the racetracks to operate an
unlimited number of profitable gaming machines with absolutely no licensing fee or portion of
the revenues going to the State’s budget. Any public interest that may be stated to exist in
authorizing such gaming expansion actually does not exist as far as the State, itself, is concerned.

Also, I note that the Commission does not have the power to levy taxes. Further, it is not
clear that the Commission has the authority to create new, tax-free forms of wagering in the State
when the Texas Racing Act has explicitly provided for taxes on live and simulcast pari-mutuel
wagering. TRA §§ 6.091, 6.093.

Capirtol: P.O. Box 2910 + Austin, Texas 78768-2910 » (512) 463-0566 *» Fax (512) 463-0220
District: 1815 Williams Street * Eagle Pass, Texns 78852 « (830) 773-0860

Counties: Brewwster, Culberson, Hudspeth, Jeff Davis, Kinncy, J.oving, Mawverich, Pecos, Presidio, Reewes, Terrel & Val Verde
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The Commission should wait for legislative action which could include levying a tax
and/or license fee on historical racing prior to promulgating any rules goveming historical
racing.

1 am a proponent of allowing complete Las Vegas-style gambling at the tracks and at the
current Jocations where it is legal, being the Reservation of the Kickapoo Nation in Maverick
County, Texas but the way the Racing Commission is going at this is unfortunate because it does
not bring all the stakeholders to the table and it could create bad precedent that could hurt the end
of bringing these games to Texas at the tracks.

For the aforementioned reasons, I urge the Commission to reject the Proposed Rules. At
the very least, the Commission should refrain from acting on them while the request to the
Attorney General for an opinion is pending.

With kindest regards, [ remain,

Capital: P.O. Box 2910 * Austin, Texas 78768-2910 + (512) 463-0566 - Fax (512) 463-0220
District; 1815 Williums Street « Eagle Pass, Texas 78852 ¢ (830) 773-0860

Counties: Browsier. Cufberson, Hudspeth, Jefff Dawis, Kinney, Loving, Mawerith, Pecos. Presidio, Reewes, Torrell & Val Verde
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July 23,2014

Mr. Chuck Trout

The Senate of The State of Texas

Senator Carlos Uresti
Bistrict 19

Executive Director, Texas Racing Commission
8505 Cross Park Dr., Ste. 110

Austin, TX 78754

Dear Mr. Trout,

SAN ANTONIO DISTRICT OFFICE
3315 SIDNEY BROOKS DR., SUITE 100
SAN ANTONIO, TExAs 78235

(210) 932-2568

Fax: (210) 932-2572

PEcos DistricT OFFICE
312 SouTH CEDAR

PEcos, TExas 79772

(432) 447-0270

Fax: (432) 447-0275

DiaL ToLr FREE: 1-800-459-0119

1 am writing to state my opposition to the proposed rules which would allow casino-style gambling at racetracks.
There exists controversy as to whether a decision like this should be made by the appointed commission, or the
duly elected Legislature—and I strongly believe the latter.

I have been, and continue to be open minded on the expansion of gambling in Texas, to include slot machines at
racetracks. There are many considerations that need to be given to this expansion of gambling that involve entities
outside the purview of your commission, including the effects on existing charitable gaming, tribal gaming, and
revenues received and used by the state to fund public education via our State Lottery. I believe these
considerations are best weighed by the direct representatives of the people of Texas.

Right now, the Legislature is at home in our districts visiting with our constituents and hosting town hall

meetings. Statewide elections will take place in less than four months and the Texas Legislature will reconvene in
less than six months. At that point, the eyes and ears of the people of Texas will shift to Austin. Major decisions in
our state, such as those that will expand casino-style gambling should be made during this time—in the public eye

and with full transparency.

Therefore, | respectfully request that this issue not be decided upon until the Legislature has had an opportunity to
hold committee hearings and debate on this matter in the upcoming legislative session. I look forward to working
with you on this issue. Please feel free to contact myself or my staff in my Capitol office at (512) 463-0119.

Sincerely,

CARL®S 1. URESTI

ciu/mr

Cc: Governor Rick Perry;

Lt. Governor David Dewhurst;

Speaker Joe Straus;

The Honorable Susan Combs;

Members of the Texas Senate;

Members of the Texas House of Representatives;
Members of the Texas Racing Commission.

ADMINISTRATION, VIcE-CHAIR; AGRICULTURE, RURAL AFFAIRS & HOMELAND SECURITY, VICE-CHAIR;
HeALTH & HUMAN SERVICES; NATURAL RESOURCES; TRAN;’ORTATION; SELECT COMMITTEE ON REDISTRICTING, VICE-CHAIR;
SeLECT COMMITTEE ON TRANSPORTATION FUNDING; JOINT INTERIM COMMITTEE ON JUDICIAL SELECTION
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Date: July 25, 2014

From: The Senate Republican Caucus

To: The Texas Racing Commission

Re: Proposed Rules on Historical Racing

The Senate Republican Caucus urges the Texas Racing Commission to not adopt the proposed
rules on historical racing. As explained below, historical racing goes beyond the statutory
language and legislative intent, and is a matter best left to the Texas Legislature to consider.

Gambling, with certain narrow exceptions, is illegal in Texas. One of those exceptions is for
pari-mutuel wagering on horse and greyhound races. As defined in the law, pari-mutuel
wagering requires the full amount wagered by all parties on any single race be split among the
race contestants, the racetrack, and the winning bettors. In this manner, the payoff odds on any
particular race vary based on the total amount wagered and the number of successful bettors.
The Racing Commission is charged with the control of pari-mutuel wagering on horse and
greyhound races.

The prohibition on gambling in the state contains a cross reference to the law allowing pari-
mutuel wagering on horse and greyhound races. While pari-mutuel bets on horse and
greyhound races made in accordance with the Commission’s regulations are not illegal, any
gambling in Texas on horse or greyhound races that does not comply with those regulations is a
crime. For this reason, any action taken by the Racing Commission to broadly interpret pari-
mutuel wagering necessarily limits the Texas gambling prohibition.

Historical racing is allowed only under a broad reading of the pari-mutuel wagering law. By its
own terms, historical racing does not split the money as required by the pari-mutuel statute, as
those persons winning bets placed on the race when it was originally won are long forgotten,
and will not be tracked down and paid additional funds. Further, with each bet placed on a
particular race, the odds change, making the payout rates change accordingly.

These rules appear to be an attempt by the Racing Commission to circumvent the Legislature’s
authority to decide what types of gambling are and are not legal. In the rule proposal, the
Commission essentially admits that it is expanding the definition of pari-mutuel wagering, as it
says the “mode and manner of pari-mutuel wagering...continues to evolve”, and that historical
racing “is distinct from live or simulcast racing”. The proposed rules note the “primary
advantage of historical racing is the additional revenue it provides” for horse and greyhound
racing. While adopting new rules to reflect new or changing technologies is a good thing for



the state, adopting rules that fundamentally change the types of activities regulated, or allowed,
is not an activity state agencies should undertake.

This is not an appropriate decision for the Racing Commission. This change in policy—the
expansion of pari-mutuel wagering beyond the confines of the Racing Act—has broader
consequences than simply increasing revenue of existing racetracks. The expansion of pari-
mutuel wagering necessarily limits the application of other laws in this state—laws outside the
Commission’s jurisdiction. While the Racing Commission regulates only a small (albeit
important) part of the Texas economy, the Legislature represents the entire state.

As a caucus that represents diverse and widespread areas of the state, the members of the caucus
may agree or may not agree on how or if historical gambling should be allowed in Texas.
However, we do strongly agree that the legislature is the appropriate authority to weigh the
consequences and impact of the historical racing proposal, as it has ramifications that will be
felt statewide. For these reasons, we strongly encourage the Racing Commission not to adopt
the proposed rules on historical racing.
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Senator Brian Birdwell Senator Donna Campbell, MD
Senator John Carona Senator Robert Deuell, MD
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July 28, 2014

Dr. Robert Schmidt

Chair

Texas Racing Commission
8505 Cross Park Drive, No. 110
Austin, TX 78754

Dear Dr. Schmidt:

1 am writing to express my opposition to the Racing Commission's proposal to adopt new rules that would
define, authorize, and regulate "historical racing" in the State of Texas. The Legislature has consistently
opposed the statutory expansion of gambling in Texas and has not given the Racing Commission the
authority to expand casino-style gaming through the back door via rule.

The Texas Racing Act requires the Racing Commission to adopt rules for pari-mutuel wagering on live
and simulcast racing. Since historical racing is neither a form of pari- mutuel wagering nor is it live or
simulcast, a question has been raised as to whether or not the Racing Commission has the authority to
enact these rules. This type of wagering is just another way to place a bet against the outcome of a
randomized number, which is not permitted under Texas law.

Any decision to expand gambling in this state must be made by the duly elected members of the
Legislature who are answerable to the people of Texas. | do not support casino-style gambling in Texas
and I do not foresee a situation in the near future where the Legislature would authorize its expansion.
am therefore requesting the Racing Commission to withdraw its consideration of these proposed rules.

Please feel free to contact my office at (512) 463-0652 if you would like to discuss this marter with me in
more detail.

f”m\
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REPUBLICAN NOMINEES FOR THE TEXAS SENATE 84™ LEGISLATURE

July 27, 2014

Ms. Mary Welch

Assistant to the Executive Director
Texas Racing Commission

P.O. Box 12080

Austin, Texas 78711-2080

N

As Republican nominees for the Texas Senate, we are pleased with the unified stance the current
Republican caucus has taken in opposing the Racing Commission’s proposed rule on historical
racing. Similar in nature to slot machines, historical racing would effectively authorize Las

Vegas style gaming in Texas. We, the undersigned, write today to add our voices to the those
concerned with the proposed rule, which would greatly expand gambling in Texas without
legislative approval.

Aside from certain narrowly defined exceptions, gambling in Texas is illegal. Furthermore, over
the past decade the Legislature has considered, and ultimately rejected, every bill brought before
it that sought to expand gambling in Texas.

The Texas Legislature is the proper arena in which to make such changes to public policy, not
via an agency rule that stands in contradiction to the law of our state. Instituting such a rule
would effectively usurp the authority of the Legislature and deprive the public from robust
debate and open discussion on the issue.

While thoughtful legislators on all sides of the political spectrum can debate if or how historical
racing should be allowed in Texas, attempting to do so behind closed doors without legislative
approval violates our state’s system of checks and balances. In order for a bill to become law it
must withstand public scrutiny and expert testimony. The attempt of an agency to make law void

of the legislative process opens the door to a host of unintended consequences and poor policy
decisions.

We strongly support Texas’ constitutional process. As such, any expansion of gambling in Texas
requires legislation that goes through the full legislative process. For this and other reasons, we
entreat the Racing Commission to withdraw thejr proposed rule which most clearly breaks
existing law.

Konni Burton Bob Hall

Don Huffines Van Taylor

12
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July 9, 2014

Mr. Chuck Trout
"[I-{P Executive Director
Texas Racing Commission

P.O. Box 12080
Austin, TX 78711

i

PARTNERSHIP

Dear Mr. Trout:

On behalf of over four thousand licensed members of the Texas
Horsemen’s Partnership, | would like to thank the staff of the Texas
Razing Commission for hosting this meeting for the purpose of hearing
public comment on the proposed rules which would allow Historical
Racing Terminals at licensed Texas racetracks.

As a twenty year employee of the recognized horsemen’s organization, |
watched as racing grew and prospered and then started its decline. The
numbers of horsemen that we represent and assist has also deciined
along with the industry. For our members, racing is both a passion and
a business. There is only a certain amount of time that a person can
continue to keep his business afloat and live only on his passion for the
sport. Unfortunately, more than half of our members, since 2006, have
made the hard decision to leave Texas for other racing states with much
higher purses. Most of those horsemen would like nothing better than
to have a financial incentive to return to Texas.

The adoption of the rules which have been proposed to the Texas
Racing Commission concerning Historical Racing would provide just that
incentive to attract horsemen back to the Texas tracks.

In almost every facet of our lives, things move forward and we must
keep up with advancing technology in order to live and work in today’s
world. Horse racing is no different. Racing has been slow to find
innovative ways to attract new patrons, especially a new generation of
younger fans. Gadgets, devices and social media are important parts of
the lives of most people. Very slowly, racing is coming around and
finding ways to meet the demands of a tech society.

Historical Racing is a positive step in the right direction. Pari-mutuel
wagers on historical races, using these terminals, is a way to place horse
racing in front of patrons who might not otherwise visit our Texas

14
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tracks. The technology is attractive to a wider range of patrons and will
certainly bring new fans to the sport.

Along with new patrons at our tracks, comes higher purses for our
horsemen, a robust breeding industry and many new jobs for the state’s
economy.

Mr. Trout, none of the information contained in my letter is new. We
have all heard the story of the decline in Texas racing over and over
again. The Texas Racing Commission has the authority to implement
the proposed rules allowing pari-mutuel wagers on Historical Racing,
which would change that story from one of decline to one of growth.

Thank you for the opportunity to express my thoughts cn this important
topic which will be before the Commission in August.

Sincerely, )

) /(,'Hazfu »I\ ém._/é_zx_/
Marsha Rountree

Executive Director
Texas Horsemen’s Partnership, LLP

15



AMERICAN July 16,2014
QUARTER _ .

Texas Racing Commission
HQRSE Attn. Chuck Troutt - Executive Director
ASSOCIATION 8505 Cross Park Dr., #110

Austin, TX 78754

Dear Mr. Troutt and Members of the Texas Racing Commission:

The American Quarter Horse Association located in Amarillo, Texas, is the
world’s largest equine breed registry and membership organization, with nearly
300,000 members and some six million horses on the roster. In Texas alone,
AQHA’s largest state, there are more than 425,000 American Quarter Horses
owned by nearly 105,000 Texans.

It is AQHA’s mission to support initiatives that will promote and enhance the
growth of this already popular breed. As it relates to the racing American
Quarter Horse, AQHA is committed to increasing opportunities for the breed
and to grow purses for owners of racing American Quarter Horses.

To that end, AQHA is a strong supporter of the efforts to introduce historical
racing terminals at racetracks and other approved facilities in the Lone Star
State. As President of AQHA, a Texan, an owner of horses that race in Texas
and a breeder of hundreds of American Quarter Horses, I am writing to
encourage the Texas Racing Commission to place this matter on an upcoming
agenda and to pass this for the benefit of the racing industry in Texas.

It is conservatively estimated that Texas racing influences nearly 18,000 jobs
(directly and indirectly), and makes nearly a $1 Billion impact on the state’s
economy. Bringing historical racing terminals to racetracks and selected
locations will substantially increase these numbers, make it more attractive to
race in Texas and put Texas back into a competitive situation with the states it
borders.

Please give the Texas racing industry the resources it needs to be competitive
and vote to allow historical racing terminals at Texas racetracks.
Sincerely

Y e

Johnny Trotter
President
American Quarter Horse Association

1600 Quarter Horse Drive ® Amarillo, TX e 79109 ¢ P.O. Box 200 ¢ Amarillo, TX ¢ 79168
806-376-4811 ® www.agha.com
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Estimated Economic Impact of HRT's in Texas

Kentucky Purse Increase Since Arkansas Purse Increase Since
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July 28, 2014

TRC Chairman Robert Schmidt
Texas Racing Commission

P O Box 12080

Austin, TX 78711

Dear Chairman Schmidt,

It is our understanding that the Senate Republican Caucus has recently urged
the Texas Racing Commission not to adopt the proposed rules on historical racing, and
we would like to outline the reasons that we respectfully disagree with their arguments.
Numerous qualified attorneys with many years of collective experience in the racing
industry all agree that the Commission has the legal authority to adopt the proposed
historical racing rules.

We assert that historical racing is allowed under a broad reading of the Texas
Racing Act, which is the proper way to interpret it, as the Government Code says the Act
is to be liberally construed. The Act expressly authorlzes pari-mutuel wagering on horse
racing.  Since 1989, the legislature has twice amended the Act to broaden the
Commission’s power to “license and regulate all aspects” of Texas horse racing and to
“take any other necessary action” relating to such racing. The Commission is properly
exercising the authority the legislature has given it.

The proposed rules require all historical wagering options to be pari-mutuel and
substantively identical to the wagers already occurring at Texas racetracks, and for the
Commission to disapprove any historical wagering option that is not pari-mutuel or would
violate the gambling prohibitions of the Texas Constitution.

Any concem over the composition of pari-mutuel wagering pools on historical
races is unfounded. We have been advised that nothing in the Act requires all wagers
on a race to be placed in a single pool or to be made simultaneously in order to be “pari-
mutuel.” A pool can consist of wagers made on different races and on different days.
Such wagers are made almost daily at Texas racetracks. The proposed rules, in fact,
require all historical racing wagers be pooled consistent with pools and wagers already
authorized by the Commission’s existing rules.

The undersigned horse organizations speak for over 11,000 Texans. We
represent a significant component of the Texas agricultural industry, to which in excess
of 36,000 jobs and $5.5 billion of economic impact can be atiributed. Yet our Texas
breeding and racing industry is dying because of intense competition from other states.
We have suffered documented losses of 62% of our race days, 61% of pari-mutuel
wagering handle, and half of our purses for horses, between 2000 and 2013. Adoption of
the proposed rules will help us survive by leveling the playing field. We believe pari-
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mutuel wagering on historical horse races will provide a desperately needed 40 pearcent
increase in purses for our racehorses,

Just as the Texas horse industry requested the Texas Racing Commlssion
conslder adopting rules to authorize and regulate parl-mutuel wagering on historical
races, we now ask you to place the proposed rules on the agenda for the August 12

TRC meeting and vote to adopt them. .

Thank you for supporting the Texas breeding and racing industry,

L g il

Ed Wilson
Texas Arabjan Bre_eders Association

Tommy Hays
Texas HBPA

Texes Paint Horse Breeders Association

Val Clark
Texas Quarter Horse Association

Mary Ruyle
Texas Thoroughbred Association

Ww&w N
Jan Haynes
Texas Thoreughbred HBPA
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PENAS QUARTER HORSE ASSOCIATION

July 28, 2014

Chuck Trout

Texas Racing Commission
P.O. Box 12080

Austin, Texas 78711-2080

Dear Mr. Trout,

The Texas Quarter Horse Association supports proposed rule 309,13 and also supports placing this item
on the August 12* agenda for adoption.

As proposed, rule 309.13 would allow current “Active/Other” designated racetracks to operate while
funding purses for horsemen at other racetracks until they have completed their construction.

Thank you for your consideration.

Sincerely, Z& [J |

Rob Werstler
Director of Racing

706 W. 11" Street Elgin, Texas 78621 Ph: 512-458-5202

Fax: 512-458-1713
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Dr. Robert Schmidt, M.D., Chair
Texas Racing Commission

P.O. Box 12080

Austin, Texas 78711

Dear Chairman Schmidt,

I have been advised the Senate Republican Caucus has recently by letter urged the Texas
Racing Commission not to adopt the proposed rules on historical racing. The TGA would
disagree with the argument the Commission does not have the authority to decide this under
its rules and statute.

Historical racing is, we believe, allowed under the Texas Racing Act which is the proper way
to interpret this particular pari-mutuel wager. The Act has been amended to broaden the
Commission’s power to “license and regulate all aspects” of Texas horse and dog racing.
Therefore, the Commission is executing it’s authority under the act.

The greyhound industry has downsized greatly in the last decade when there were three tracks
running yearly. We now have only one track holding races on a consistent basis and our
greyhound farms have been reduced from the hundreds to fewer than fifty now. This new form
of wagering will hopefully bring new farms and a great agricultural impact to Texas.

As the TGA asked the Commission to consider adopting rules to authorizing and regulating

pari-mutuel wagering on historical racing, we would now ask you to place the proposed rules
on the August 12,2014 Commission agenda and vote to adopt them.

Sincerely,

Nick James,
Executive Director, Texas Greyhound Association

PO Box 40, Lorena, Texas 76655 * Cell: (512) 415-0005 * Office: (254) 857-4377
nickjames@tgagreyhounds.comZtvww.tgagrevhounds.com




STATEMENT BY TEXAS GREYHOUND ASSOCIATION
Nick James, Executive Director

As the Texas Racing Commission considers the "Instant Racing" proposal, commission
members are being flooded with orchestrated opposition from well-funded East Coast
animal rights groups claiming to "speak up for Texas greyhounds." These organizations know
nothing about greyhounds, and they provide no direct services or benefits for the dogs.

Greyhound breeders in Texas, along with those in other states, are in the business because
we enjoy working with the dogs. Very few of us become wealthy in racing, but we remain in
the sport because we love it. Most greyhound farms are family operations, and some have
been in the racing business for two or three generations. We know how to raise and care for
healthy greyhounds.

Members of the Texas Greyhound Association (TGA) work under the rules and policies of the
National Greyhound Association, which has established high standards for the care of racing
greyhounds. Those standards cover virtually every aspect of greyhound care, including
housing, nutrition, exercise, sanitation and management. They are based on expert
veterinary recommendations and sound animal science.

Those who are found guilty of serious greyhound welfare violations are banned from the
sport for life, and other industry members prohibited from doing business with them. That
shows how seriously we take our responsibility for proper greyhound care.

When our greyhounds move from the farm to the track, we work closely with track officials
to ensure that racing conditions are safe. Our communication with track management is
regular and open. Together, we have succeeded in improving track safety and reducing
injuries. Today, less than one percent of all racing starts result in injury, and in most cases the
greyhounds return to racing in a week or two. If a return to racing is not possible, the dog
transitions into an adoption program for placement in a loving home.

We respectfully urge the Commission to base its decision on the facts, and not on misleading
smear campaigns driven by radical out-of-state animal rights groups.

PO Box 40, Lorena, Texas 76655 * Cell: (512) 415-0005 * Office: (254) 857-4377
nickjames@tgagrevhounds.c%* www.tgagreyhounds.com
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COMMENTS OF SAM HOUSTON RACE PARK, VALLEY RACE PARK, AND

LAREDO RACE PARK ON PROPOSED HISTORICAL RACING RULES

Sam Houston Race Park (SHRP), Valley Race Park (VRP) and Laredo Race Park (LRP)

(collectively, the SHRP Group) submit these comments on the proposed historical racing rules

published in the Texas Register on June 27, 2014.

various

I GENERAL COMMENTS
The SHRP Group appreciates the efforts of Commission Staff in working with all of the
horse and greyhound interests in the state to develop the proposed rules. The SHRP

Group also thanks the Commission for its initiative in establishing the Subcommittee on Pari-

Mutuel
publish

Wagering to examine issues related to historical racing, and for moving forward with
ing the proposed rules for comment.

The decline of the Texas horse and greyhound racing industries has been well-

documented and publicized. The Commission’s Annual Reports plainly illustrate this decline:

In 2003, the total handle on Texas’s live horse races was $443 million. By 2013, this
number had dropped by more than 70% to $130 million.’

In 2003, Thoroughbred-earned purses were $27.5 million, falling to $14.5 million last
year, more than a 50% decline.?

In 2003, Quarter Horse-earned purses were $7.1 million. In 2013, they were $4.1
million, more than a 40% decline.’

In 2003, there were 201 Thoroughbred race days between the Class I tracks. In 2013, all
three tracks combined held 109 race days, a 45% decline. * At Sam Houston Race Park,
this number fell to just 32 days this year.

The Commission issued 14,168 occupational licenses at horse and greyhound tracks in
2003. By 2013, that number had dropped to 5,961, representing nearly a 60% decline.’

! Texas Racing Commission 2003 Annual Report at 27; Texas Racing Commission 2013 Annual Report at 20.
Texas Racing Commission Annual Reports, beginning with the 1988 report, are all available at

http://www.txrc.texas.gov/agency/reports/AnnualRpt/annual_reports.plip.

22003 A

nnual Report at 25; 2013 Annual Report at 18.

32003 Annual Report at 25; 2013 Annual Report at 18.
42003 Annual Report at 36, 38, and 40; 2013 Annual Report at 26-28.
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The direct cause of these staggering losses is the significantly higher purses available in
neighboring states like Louisiana, Arkansas, and Oklahoma, which supplement purses with
revenue from expanded gambling.

The SHRP Group believes that historical racing provides the best available opportunity to
make Texas purses more competitive with purses in other states while complying with the Texas
Racing Act. Purses at the two Kentucky tracks that conduct historical racing, Ellis Park and
Kentucky Downs, increased by 27% from 2012 to 2013. Arkansas’s experience is similar.
Purses had diminished every year from 1994 to 2002 in Arkansas. After its first modest
installation of historical racing machines in 2001, Oaklawn Park paid $11.4 million in purses in
2002, an increase of nearly $398,000, or 3.6%, from 2001. Now, purses at Oaklawn Park are at
an impressive $18.8 million, nearly a 71% increase over 2001. The historic Red Mile racetrack
in Lexington recently announced that it intends to develop a new $25 million facility for
historical racing, which will create 150 new and permanent jobs. Keeneland, which will host the
2015 Breeders Cup, has also announced plans to build a multi-million dollar facility to house its
historical racing operations, which is expected to create 60 to 75 new permanent jobs. The
SHRP Group expects similar results in Texas.

The SHRP Group, in conjunction with the other Class I tracks, has conducted some
projections of purse increases in Texas if historical racing is adopted. Based on the total
statewide purses, which were $27 million in 2013, and using the same per-terminal purse
contributions as Kentucky Downs, the SHRP Group expects purses in Texas to increase by
approximately 40% if the Commission approves historical racing.® That is more than $10
million dollars annually going to horsemen and breeders, with ancillary economic impacts for
agriculture, veterinarians, and other racing-related industries.

There will also be significant direct economic development benefits for the state. The
SHRP Group has used standard economic input and output analysis to estimate some of these
long-term impacts. The SHRP Group estimates that total economic activity in the state will

increase between $500 million and $600 million as a result of adopting historical racing. The

52003 Annual Report at 15; 2013 Annual Report at 13.

6 At Kentucky Downs, 390 historical racing terminals increased purses by approximately $4 million. Assuming
1,000 terminals are implemented statewide in Texas, this is just over $10 million. Total purses statewide in 2013
were $27 million, so that would represent a 37 percent increase. The SHRP Group believes this is a conservative
estimate,
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SHRP Group also estimates that historical racing will add somewhere between 3,800 and 5,000
permanent jobs here in Texas.’

A. Response to Bingo Advocates

The SHRP Group would like to respond to the issues raised at the recent public hearing
related to potential impacts on charity bingo. Despite the claims made by bingo advocates at the
hearing, there has been no concrete information provided to demonstrate that historical racing
will decrease participation in charitable bingo. For example, since Arkansas adopted the lottery
in 2009, charitable bingo participation has actually increased each year since then. And while
charitable bingo is declining overall in Kentucky, that trend has been in place since at least 2009,
long before the recent establishment of historical racing. Notably, this trend has been changed in
in Simpson County, where Kentucky Downs is located. Kentucky Downs is only one of two
tracks that operated historical racing in 2013. It also hosts charitable bingo. Despite a statewide
decline in 2013 from 2012 in total gross receipts for charitable gaming in Kentucky, charitable
gaming gross receipts increased in 2013 in Simpson County by nearly $330,000, or 1.4%, for a
total of $23.3 million. Simpson County is also the second largest county in Kentucky ranked by
total gross receipts, next to Jefferson County. However, Simpson County is only ranked 66™ in
population while Jefferson County, where Louisville is located, is the most populous county in
Kentucky. Simply put, there is no evidence that historical racing will have any impact on bingo
operations in Texas—particularly given how widespread bingo operations are in relation to the
few licensed horse and greyhound tracks in Texas. In addition, the Commission should be
mindful that it has a statutory duty “to consider the effect of a proposed commission action on
the state's agricultural, horse breeding, horse training, greyhound breeding, and greyhound
training industry.”® These interests will directly and substantially benefit from the establishment
of historical racing.

Historical racing will not eliminate all of the challenges faced by the Texas horse and
greyhound racing industries due to much higher purses in neighboring states that have expanded

gambling. However, historical racing is an important technological development that will allow

7 Note that these estimates represent permanent, long-term impacts and do not reflect the expected short-term
benefits, such as those to the construction industry.

¥ Racing Act § 3.02(g).
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Texas racing to be more competitive than it has been in years, which will boost the economics
and the profile of the state’s racing, agriculture, breeding, and training industries. For these
reasons, the SHRP Group strongly supports adopting the proposed rules at the August Open

Meeting, with a few technical and practical corrections, as explained below in Section II.

B. Response to Recent Legislative Press Releases and Request for Attorney
General Opinion

In the past week state Representative Dan Flynn requested an opinion from the Attorney
General (AG) on whether the proposed rules are within the Commission’s authority, and some
Republican senators have submitted press releases stating their opinion that historical racing
should be a legislative issue. The SHRP Group respects these legislators’ interest in this
important issue, but respectfully disagrees with various factual misstatements and incorrect legal
conclusions in their submittals.

The SHRP Group plans to fully respond to Representative Flynn’s request for an AG
opinion by August 12, 2014, the briefing deadline set by the AG’s office. However, there are

several immediately apparent factual misstatements and legal errors in that request:

1. Historical racing is not “house-banked rather than pari-mutuel wagering.” There
is no house banking permitted under the proposed historical racing rules. In fact,
under other forms of pari-mutuel wagering that exist today, tracks are often
responsible for minimum payouts, while the historical racing rules provide for
minimum payouts to be covered through seed pools created from patrons’
wagers.” Historical racing therefore has an even greater “pari-mutuel” character

than track-funded minimum payouts.

2. The request points out that patrons may be wagering on different races, but this
does not impact whether the wagering is legally “pari-mutuel.” There are many
wagers that exist today where wagers on different races are pooled. Requiring all

bets on a given race to be in the same pool is not a statutory requirement of pari-

® The only exception to this is for the initial seed pools, which is a one-time startup issue; but again, that is
equivalent to minimum payouts at tracks today.
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mutuel wagering, and this argument runs counter to current Commission rules and

decades of track operations in Texas and elsewhere.

3. It is not accurate that, under the proposed rules, “[p]layers need only push a single
button to play, and the machine can make all of the wagering choices for the
player.”'® The single-button play feature offered in other states and the “handi-
helper” are handicapping tools that increase the patron’s chance of selecting the
winning horse(s). These features do not inject “chance” into the mechanics of the
wager, as Representative Flynn suggests. Further, while the SHRP Group sees no
legal issue with implementing these features in Texas, the proposed rules do not
alone authorize them. Instead, the specific designs and features of the historical
racing terminals at Texas tracks will be subject to subsequent Commission review
and approval when tracks submit their individual proposals for historical racing
installations. The rules explicitly require the Commission reject any features that

(1) are not pari-mutuel, or (2) would violate constitutional gaming prohibitions.

4, Legally, it is not true that the Racing Act only authorizes live and simulcast
racing. These two types of racing are subject to certain specific provisions of the
Act, but the Commission’s grants of authority relate to “pari-mutuel wagering in
connection with horse and greyhound racing,” which is broader than just live and
simulcast racing and encompasses historical racing. This threshold legal issue has

already been discussed at length in prior briefing and at prior meetings.

Regarding the various press releases from Republican state senators, these releases do not
raise any new or compelling reasons not to adopt the proposed rules. The releases acknowledge
that there are “narrow exceptions” to the gambling prohibition in Texas. Historical racing falls
within one such exception—the exception for pari-mutuel wagering on horse and greyhound
racing. Contrary to the Senators’ suggestion, there is no legal requirement that all wagers on a
given race must be in the same pool, or that all pools must be for the outcome of a single race.
Again, there are many pari-mutuel pools at tracks today that mix wagers on different races, or

that do not combine all wagers on a given race. While it is indisputable that it is the legislature’s

10 Request for AG Opinion at 1.
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job to write the law, it is the Racing Commission’s job to interpret and apply that law. This must
be done in a manner that benefits the interests the agency is charged with protecting, such as the
horse and greyhound training and breeding industries, and related industries like agriculture,
veterinarians, farriers, and others.!" The law as it stands today provides the Commission with
authority and, in many respects, the statutory responsibility to move forward with the proposed

rules.

IL COMMENTS ON SPECIFIC RULE PROVISIONS
Comments on § 321.703. Historical Racing.

The proposed rules contain a technical error in subsection (f) of that should be corrected
to comply with the statute. Consistent with § 6.08(h) of the Racing Act, the rule allocates two
percent of the breakage on historical racing to the equine research account, and then defines the
remaining 98% of the breakage as “total breakage.” The rule then specifies in subparts (f)(1)(A),
(B) and (C) how 80% of that “total breakage” is to be allocated to the breed registries, consistent
with § 6.08(j) of the Racing Act. However, the proposed rule also requires all of the “total
breakage” (i.e., the full 98%) to be deposited to breed registry accounts up front, rather than just
the 80% that is specifically allocated in the rule. This appears to have been an oversight and
should be corrected by amending § 321.703(f)(1) as follows:

(f)(1) Two percent of the breakage derived from historical racing
by a horse racing association shall be allocated to the equine

research account under Subchapter F, Chapter 88, Education Code.
Pursuant to § 6.08(h) of the Act, the remaining 98 percent of the
breakage derived from historical racing constitutes “total
breakape” and-shal ansfer by-the-¢ iationd :
maintained-by-the breedregistries. The allocation among the breed
registries_of breakage derived from historical racing shall be
determined within the written agreement described in paragraph
(c)(2) of this section. The appropriate state horse breed registry
shall pay out 80 percent of the total breakage as follows:

art ha.g nintian inta aoon
- - oot v 01 Ccto

(A) 40 percent is allocated to the owners of the accredited Texas-
bred horses that finish first, second or third;

(B) 40 percent is allocated to the breeders of the accredited Texas-
bred horses that finish first, second or third; and

1 Racing Act § 3.02.
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(C) 20 percent is allocated to the owner of the stallion standing in

this state at the time of conception whose Texas-bred get finish
first, second or third.

Comments on § 321.705. Request to Conduct Historical Racing.

The SHRP Group has two suggested changes to this section. First, in subpart (a) of the
rule, two existing Commission rules related to approval of a totalisator system are cross-
referenced. The rule specifically references § 321.15, License to Provide Totalisator Services,
which requires the totalisator provider to be licensed by the Commission, and § 321.101,
Totalisator Requirements and Operating Environment, which provides the technical requirements
for a totalisator system. For clarity, the rule should also reference the existing rule requiring
tracks to submit and obtain approval of the totalisator contract, which is § 309.162, Management
Totalisator Companies, and Concessionaires Contracts. The SHRP Group proposes to add a

reference to this rule in § 321.705(a) as follows:

(a) In addition to the regulrements of § 309,126, Management
E . § 321.15

Llcense to Prov1de Totahsator Serv1ces, and § 321 101, Totahsato
Requirements and Operating Environment, an association must
submit a written request to the Commission to receive approval to

conduct historical racing, to offer new types of wagers, or to
change the presentation or appearance of previously-approved

wager types.

The SHRP Group also proposes to clarify the approval process to prevent tracks from
being caught in a situation where they cannot get approval for a historical racing system without
first installing it, but cannot install the system without first getting Commission approval. This
scenario could arguably result from the current wording of § 321.705(a)(2), which requires a
request to conduct historical racing to be accompanied by “a certification and the associated
report from an independent testing laboratory verifying that the historical racing totalisator
system has been tested to ensure its integrity and proper working order, and that the system and
the proposed wagers meet jurisdictional rules for historical racing.” Under a reading that
required up-front testing of the totalisator system, tracks would be unable to get a certification of
the “working order” and “integrity” of the historical racing totalisator system until after it is

installed at the track. However, tracks could not get approval to install the system without first
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submitting this certification under the proposed rule. This would put tracks in an impossible
situation. To resolve this tension, the SHRP Group proposes to require that a certification of the
proposed system and wagers be provided upfront to obtain conditional Commission approval,
and that testing to ensure that the installed system complies with the Commission’s rules and
technical standards be conducted once the system is installed following conditional approval.
This is consistent with how the approval process has worked in other jurisdictions. The SHRP

Group proposes the following revisions to 321.705(a)(2):

(a)(2) The request must be accompanied by a certification and-the
associatedreport from an independent testing laboratory verifying

that the g;gggsed hlstorlcal racing totalisator system has—beeﬁ

gystern and the proposed wagers meets ]unsdlctlonal rules fo
hlstorlcal racmg When all other regulregegtg for gggg;;gggg

istori cin een _me e ission shall issu

nditio roval to al sociati i istorical
aci isator system in ndent testin

t he lle em to ens its i ith the
co rules echnical s s, and the associatio
sh mit the results of this testi he associated report to
the agenc obtain fi roval to operate the historical racin
totalisator system,

III. CONCLUSION

The SHRP Group appreciates the opportunity to provide these comments and urges the
Commission to adopt the proposed rules, with the technical and practical corrections offered by
the SHRP Group in these comments. The SHRP Group will have a representative available at

the August Open Meeting to answer any additional questions the Commissioners may have.

Sincerely,

JYNAVIe

Andrea B. Young

President
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MOLTZ

William J. Moltz
(512) 439-2171
wmoltz@MMandG.com

Mary Welch

Assistant to the Executive Director
Texas Racing Commission

P.O. Box 12080

Austin, TX 78711-2080

RE:

Dear Ms. Welch:

MORTON

July 28, 2014

GLENN

LLP

Travis Oaks Building
5113 Southwest Parkway, Suite 120
Austin, TX 78735

(512) 439-2170
Facsimile (512) 439-2165

Comments Relating to Proposed Historical Racing Rules

Enclosed please find comments regarding the Proposed Historical Racing Rules as
published in the June 27, 2014 Texas Register. These comments are being filed on behalf of:

Laredo Downs
Tesoros Race Park
Gulf Greyhound

Gillespie County Fair and Festivals

Gulf Coast Racing

Thank you for your assistance.

WIM/ktg

{65110/4/00041451.1}

Sincerely,
(/\)ﬂ»&v{; /

William J. Mol
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COMMENTS OF LARADO DOWNS, TESOROS RACE PARK, GULF GREYHOUND,
GILLESPIE COUNTY FAIR AND FESTIVALS, AND GULF COAST RACING ON
PROPOSED HISTORICAL RACING RULES

Laredo Downs, Tesoros Race Park, Gulf Greyhound, Gillespie County Fair and Festivals,
and Gulf Coast Racing (collectively, the “Commenters™) submit these comments in support of
the Texas Racing Commission’s (“TRC” or “Commission”) proposed rules relating to historical
racing published in the Texas Register on June 27, 2014, at 39 Tex. Reg. 4873-4877 and 4880-
4884 (“Proposed Rules™).

The TRC and industry participants are acutely aware of the decline of the racing
industries in Texas, and the need for opportunities to make Texas purses more competitive with
those offered in other states. While they may not completely solve the problems the industry is
facing in Texas, the Proposed Rules will provide a much needed and welcomed avenue for Texas
to become more competitive. Further, the State will clearly benefit overall from an economic

development perspective.

With respect to the Commission’s statutory authority to adopt the rules, we agree with the
rationale expressed in the Proposal. Section 1.02 of the Texas Racing
Act (Texas Revised Civil Statutes Article 179e, “the Act”) clearly states that “[t]he purpose of
this Act is to provide for the strict regulation of horse racing and greyhound racing and the
control of pari-mutuel wagering in connection with that racing.” Further, Section 3.02 of the Act
clearly gives the Commission not only the authority but the duty to adopt regulations furthering
that purpose when it states the Commission “shall regulate and supervise every race meeting in
this state involving wagering on the result of greyhound or horse racing.” The Proposed Rules’
detractors merely seek to play word-games with the Act and raise their purported perceptions to
legal requirements. The Proposed Rules themselves require that the totalisator system used be in
compliance with the pari-mutuel requirements of the Act (see, Proposed Section 321.705(b)(1))
and further require submittal of a third party certification of that fact (see, Proposed Section
321.705(a)(2)). Furthermore, Proposed Section 321.705(c) provides that “[tlhe Commission
shall not approve any wager that would violate the prohibitions in Article III, Section 47 of the

Texas Constitution.” It can not be reasonably said that the Proposed Rules are beyond the
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authority of the Commission. Further, there is no support for any assertion that the Proposed

Rules would somehow authorize illegal gaming or violate the Texas Constitution.

The TRC Subcommittee on Pari-Mutuel Wagering closely examined various legal issues
related to historical racing. It is clear that the Texas Legislature has given the TRC authority to

adopt the Proposed Rules and we urge the Commission to do so.

The Commenters also understand Sam Houston Race Park (“SHRP”), Valley Race Park
(“VRP”) and Laredo Race Park (“LRP”) (collectively, the “SHRP Group”) are submitting
comments, which include a few proposed minor wording changes to the Proposed Rules. The

Commenters support those wording changes as discussed in SHRP Group’s comments.

We appreciate the opportunity to provide these comments, and further appreciate the
effort undertaken by the Commission, the Commission’s Staff, and the Pari-Mutuel Wagering

Subcommittee in analyzing and moving forward with these Proposed Rules.

{01029/1/00041440.2}2
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Teomer . KICKAPOO

CHAIRMAN TRADITIONAL
Juan Gares, Jr., Kisigike TRIBE OF TEXAS
SECRETARY
Jesus Anlco, Chakodats 162 Chick Kazen Rd.
Eagle Pass, Texes 75852
TREASURER
Rogello Ellzondo, Apichicues
MEMBERS
Nt Mo tin: Faeies TRIBAL COUNCIL

July 22, 2014

Ms. Mary Welch

Assistant to the Executive Director
Texas Racing Commission

P.O. Box 12080

Austin, Texas 78711-2080

Re: Comment in
Authorizing Slot Machine Gaming

Dear Commissioners:

I write on behalf of the Kickapoo Traditional Tribe of Tecxas to express our opposition to
the Texas Racing Commission's Proposed Rules, 39 Tex.Reg. 4873, 4873-4884 (Junc 27, 2014)
(Proposed Rules). The Proposed Rules would draroatically and illegally expand gambling in the
State of Texas by authorizing slot machine gaming at state-licensed horse and greyhound tracks.
Altbough game outcomes for these so-called historical racing terminals or instant racing
machines' are derived from a set of previously run races, the game is housed in a slot machine
cabinet and the primary display is video slot machine reels. Further, the game can be played at
high speed through the push of a single button per play. Finally, the machines award minimum
value prizes based on a pay table and, thus, are house-banked rather than pari-mutuel games.
Pictures of these games as implemented in other jurisdictions are included as Attachments A.

The Kickapoo Traditional Tribe of Texas opposes the Texas Racing Comruission’s
Proposed Rules. The Proposed Rules are beyond the Commission’s authority. They are also yet
another attempt by a State governmental entity to greatly expand gambling within the State while
ignoring the Tribe’s right to conduct Class 11T gaming on jts lands. The Commission’s Proposed
Rules would permit an unlimited number of slot machines at Texas’s racetracks. Yet, the State
has consistently refused to enter a Class ITI gaming compact with the Tribe despite the Tribe’s

Instant racing machines are the same as historical racing terminals as described in the Proposed Rules. These
comments use the term "historical racing” as the Proposed Rules do.
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right to conduct such gaming. In fact, the State has actively worked to stymy the Tribe's efforts
to conduct Class Il gaming, countering that Class IIl gaming is against the State’s public
policy. The Commission’s Proposed Rules are, thus, hypocritical and contrary to the State’s
asserted position about the scope of gaming permitted under Texas law. The State should not be
allowed to take opposing positions to benefit itself, while at the same time arguing that such
games are not available to the Tribe. Further, the Commission, a state administrative body, .
should not be allowed to bypass the legislature and make major changes in the State’s gambling
laws and policies. The proper forum for such discussions is the Texas State Legislature.

We urge you to reject the Proposed Rules because they exceed the statutory authority of
the Texas Racing Commission ("Commission"). The Tcxas Racing Commission only has
authority to adopt rules that are consistent with the Texas Racing Act, and the Act, in turn, only
authorizes pari-mutuel wagering on live or simulcast racing. Historical racing machines, which
usc outcomes from "historical” races. are not live races and they do not fit within the Texas
Racing Act's definition of simulcast races. Even if the Commission possessed authority to
regulate pari-mutue] wagering more generally, rather than being restricted to live and simulcast
racing, instant racing does not involve pari-mutuel wagering under the Texas Racing Act. Thus,
the Commission lacks the statutory authority to authorize instant racing. Further, historical
racing is a constitutionally prohibited lottery because, as discussed below, chance predominates
in games played on instant racing machines. Even if chance did not predominate, historical
racing machines would nonetheless fall under the definition of illegal gambling devices. Finally,
the dramatic expansion of gambling in the State of Texas that would result from the Proposed
Rules' authorization of historical racin g machines would be contrary to public policy. Any such
expansion, if desired by the State, should be led by the people and their elected representatives,
either through legislative enactment or constitutional amendment.

A. The Proposed Rules Exceed the Racing Commission's Statutory Authority.

Enacting the Proposed Rules would exceed the Commission's statutory authority. The
Texas Racing Act authorizes the Commission to regulate only live and simulcast, not historical
or instant racing. Thus, if the Commission promulgated the Proposed Rules, it would be acting
beyond its authority. Further, even if the Commission had broad authority to regulate pari-
mutuel wagering, instant racing does not involve pari-mutuel wagering as it is defined under the
Texas Racing Act. Therefore, the Commission should reject the Proposed Rules.

1. The Texas Racing Commission only has authority to adopt rules that are
consistent with wagering authorized by the Texas Racing Act.

Proposed Subchapter F, entitled "Regulation of Historical Racing," would authorize
licensed pari-mutuel racetracks to operate instant, or "historical,” racing. 39 Tex.Reg. at 4382.
The Proposed Subchapter would include new section 321,701, which states: "The Commission
finds that pari-mutuel wagering on historical horse and greyhound races falls within its statutory
grant of authority to regulate pari-mutuel wagering in connection with horse and greyhound
racing." 39 Tex.Reg. at 4882. The Commission's Statutory awthority, however, docs not permit
the Commission to authorize historical racing, Simply because the Commission asserts that it
has the authority does not make it so.
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The Commission has only the authority delegated to it by the Legislature through the
Texas Racing Act ("TRA"), Tex. Rev. Civ. Stat. art. 179, which created the Commission. TRA
at § 2.01 et seq. The TRA states that "[t]he purpose of this Act is to provide for the strict
regulation of horse racing and greyhound racing and the control of pari-mutuel wagering in
connection with that racing." Tex. Rev. Civ. Stat. art. 179¢ § 1.02 (emphasis added). The TRA
articulates the powers and duties of the Commission, stating:

The commission shall regulate and supervise every racc meeting in this state
involving wagering on the result of greyhound or horse racing. All persons and
things relating to the operation of those meetings are subject to regulation and
supervision by the commission. The commission shall adopt rules for conducting
greyhound or horse racing in this state involving wagering and shall adopt other
rules to administer this Act that are consistent with this Act. The commission
shall also make rules, issue Jicenses, and take any other necessary action relating
exclusively to horse racing or greyhound racing.

Id. § 3.02 (emphasis added). The TRA does not delegate to the Commission sweeping authority
over all pari-mutuel wagering, nor does it delegate to the Commission any authority over
wagering that is not pari-mutuel in nature. Rather, the TRA auvthorizes the Comimnission to
promulgate rules only insofar as such rules are consistent with the Act. The Commission,
therefore, is empowered to regulate wagering on greyhound or horse racing to the extent such
wagering is authorized by the Texas Racing Act.

The Commission cites section 3.021 of the TRA as authority for the Proposed Rules to
authorize instant racing, stating that this section "authorizes the Commission to license and
regulate all aspects of greyhound racing and horse racing in this state, whether or not that racing
involves pari-mutucl wagering." See 39 Tex.Reg. at 4873, 4875, 4876, 4877, 4878, 4881, and
4882, The Commission, however, misconstrues section 3.021 as a broad grant of authority.
Section 3.021merely authorizes the Commission to regnlate aspects of greyhound and horse
racing that does not involve wagering of any kind. It does not empower the Commission to
authorize wagering that is not pari-mutuel in nature.

The Texas Attorney General has already opined that section 3.021 cannot confer
unrestricted authority on the Commission. In 1990, what is now section 3.021(a) stood alone and
therefore the entirety of section 3.021 stated: "Any provision in this Act to the contrary
notwithstanding, the commission may license and regulate all aspects of greyhound racing and
horse racing in this state, whether or not that racing involves pari-mutuel wagering.” Based on
this language, the Commissjon promulgated regulations governing racetracks that did not engage
in pari-mutucl wagering. 14 Tex.Reg. 1364-65 (Mar. 14, 1989). The Attorney General, however
found section 3.021 unconstitutional as written and, therefore, opined that the Commission's
regulations governing non-pari-mutuel racetracks were invalid. Tex. Att'y Gen. Op. IM-1134 at
6 (Jan. 8, 1990). The Attorney General said: "We think that the legislature intended to authorize
the commission to regulate nonpari-mutuel racetracks when it enacted [section 3.021), and we do
not question that intent. . . . However, the power delegated to the commission by the statute as it
is written is so broad that it leaves all policy-making and mlemaking discretion to the
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commission. Without sufficient guidelines, such a dclegation of authority grants the commission
a law-making function and violates the Texas Constitution." Id. at 6 (citations omitted).

The following year, the Legislature amended section 3,021. It turned the above-quoted
Janguage into subsection (a) and added subsections (b) and (c), which explicitly refer to
racetracks that do not offer pari-mutue] wagering and provide guidelines for the exercise of
certain regulatory authority over them. See 1991 Tex. Rev. Civ. Stat. art. 17% § 3.021 2 The
subsections of section 3.021 need to be read together. The Attorney General's 1990 opinion, the
subsequent legislative history, and the current structure of the Act make clear that section
3.021(2) may not be interpreted as conferring unbridled authority on the Commission. The
Commission may not, therefore, authorize wagering that is not pari-mutuel in nature. Rather,
section 3.021 empowers the Commission to regulate aspects of greyhound and horse racing that
does not involve wagering of any kind. The Commission's reliance on section 3,021 of the TRA
as authority for its Proposed Rules is faulty as that section does not provide the authority to the
Coromission that the Commission asserts.

2. The Texas Racing Act only anthorizes pari-mutuel wagering on live and
simulcast racing.

Historical racing machines do not operate pari-mutuel wagering within the terms of the
TRA. Even if instant racing were considered a form of pari-mutuel wagering, the Commission
would still lack the authority to avthorize historical racing because the TRA only authorizes live
or simulcast racing.

? Section 3.021 was subsequently further amended to add subsection (d). The section currcntly provides:
(a) Any provision in this Act to the contrary notwithstanding, the commission may license and
regulate all aspects of greyhound racing and horse racing in this statc, whether or not that
racing involves pari-mutvel wagering.

(b) To protect the health, safety. and welfare of race animals and participants in racing, to
safeguard the interest of the general public. and to promate the orderly conduct of racing
within the state, the commission may adopt rules for the licensing and regulation of taces and
workouts at racetracks that do not offer pari-mutuel wagering and for workouts at training
facilities to secure past performances and workouts.

(¢) The commission may charge an annual fee for licensing and tegulating a racetrack that does
not offer pari-mutuel wagering or a training facility in a reasonable amount that may not

exceed the actual cost of enforcing rules adopted for the licensing and regulation of races and
workouts at such a facility,

(d) The commission may not adopt rules restricting competitive bidding or advertising by a
licensce except to prohibit false, misleading, or deceptive practices. In its rules to prohihit
falsc. misleading or deceptive practices, the commission may not includc a rule that:

(1) restricts the use of any medjum for advertising;

(2) restricts the use of a licensee's personal appearance or voice in an advertisement;
(3) relates to the size or duration of an advertisement by the licensee; or

(4) restricts the licensee's advertisement under a trade name.
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Article 11 of the TRA provides:

The commission shall adopt rules to regulate wagering on greyhound races and
horse races under the system known as pari-mutuel wagering. Wagering may be
conducted only by an association within its enclosure. A person may not accept,
in person, by telephone, or over the Internet, a wager for a horse race or .
greyhound race conducted inside or outside this state from a person in this state
unless the wager is authorized under this Act.

TRA. § 11.01(a) (emphasis added). Additionally, the TRA clearly states that:

Only a person inside the enclosure where both live and simulcast race meetings
are authorized may wager on the result of a live or simulcast race presented by
the association in accordance with commission rules. Except as provided by this
section, a person may not place, in person, by telephone, or over the Internet, a
wager for a horse race or greyhound race conducted inside or outside this state.

Id. § 11.04(a) (emphasis added). The Act thus authorizes wagering on live or simulcast races.
There is no authorization of any race that is not live or simulcast. The Act also provides that "[a]
person shall not wager on the result of a greyhound race or horse race in this state except as
permitted by this Act.” Id. § 11.05 (emphasis added).’

The TRA defines racing, stating that a "'[r]ace’ includes a live audio and visual signal of
a race." Id. § 1.03(74) (emphasis added).’ The Act likewise defines "[s]umulcast” as "the
telecast or other transmission of live audio and visual signals of a race, transmitted from a
sending track to a receiving location, for the purpose of wagering conducted on a race at the
receiving location.” Jd. § 1.03(61) (emphasis added). The Act also defines "pari-mutuel pool”
and then defines "live pari-mutuel pool" and "simulcast pari-mutuel pool." Id. § 1.03(19), (62),
and (63). By enumerating these two types of pari-mutucl pools, the Act excludes other types of
pari-mutuel pools or wagers.

The TRA's articulated definitions and express authorization of live and simulcast racing
make clear that the Commission is only permitted to authorize wagering on live or simulcast
racing. The history of including simulcast racing in the TRA also makes clear that the Act
cannot be interpreted to encompass types of racing that are not expressly included. The TRA
originally made no express provision for simulcast racing. In 1989, the Attorney General
rejected arguments that the Commission had such broad authority that it could regulate simulcast
racing in addition to live racing. Tex. Att'y Gen. Op. IM-1102 (Sept. 25, 1989). The Attorney
General noted that "the act confers broad authority regarding regulation and supervision of races

? Note also that the drafters knew how to express when an action may be authorized by the Act or by Commission
rule. For instance. the Act states: "A person commits an offensc if . . . [the person participates in or wagers on a race
and] the race is not part of a performance or meeting conducted under this Act or commission rule." TRA § 14.14
gcmphasis added). The Act uses this language in two additional placcs as well. See id. §§ 1.03(70XC) and 3.07(2).
This language reflects the Legislature's expansion of pari-mutuel wagering to include simucast racing in 1991.

See Texas Racing Act of September 3, 1986, 69th Leg., 2d C.S., ch. 19, 1986 Tex, Gen. Laws 48; H.B. 2263, 1991
Tex. ALS 386, |
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involving wagering." Id. at 1 n.1. However, the Attorney General stated that "[t]he act is
detailed, expressly conferring comprehensive regulatory authority on the commission. If the
legislature had intended that wagering on simulcast be permitted, one reasonably would expect
the act to confer such regulatory authority expressly...." Id. at 2. The Attomney Ge‘neral stated
that "[a]n agency may not exercise authority that exceeds the clear intent of the legislature, nor
may it enlarge its powers by its own orders.” Id. at 10 (citations omitted). The Act was,
therefore, amended in 1991 to include simulcast racing. See Texas Racing Act of September 3,
1986, 69th Leg., 2d C.S., ch. 19, 1986 Tex. Gen. Laws 48; H.B. 2236, 1991 Tex. ALS 386.

Just as the original TRA ¢ould not be interpreted to impliedly authorize simulcast racing,
the current law may not be interpreted to authorize wagering on historical races used for
historical racing machines. The Act only expressly authorizes wagering "on the result of a live or
simulcast race,”" TRA § 11.04(a), and prohibits wagering on races "except as permitted by this
Act," id. § 11.05. The Commission acknowledges in the Proposed Rules, in proposed section
321.701, that "[h]istorical racing is distinct from live or simulcast racing.” 39 Tex.Reg. at 4882.
Additionally, historical races operated on an historical racing machine cannot fit the definition of
"racjng" in the Texas Racing Act because they are neither live races nor live audio and visual
signals of a race. Instead, historical racing involves races that have already run in the past. Had
the Act intended to authorize the Commission to regulate pari-mutuel wagering beyond live and
simulcast racing and to allow and regulate historical racing, it would have expressly included this
authority. In line with the Attorney General's Opinion in 1989 regarding simulcast racing, if the
legislature had intended that historical racing be permitted, it would be expected that the TRA
would have expressly conferred such regulatory authority., The TRA, however, does not confer
such authority to the Commission. Thus, as with the 1991 amendment which was required for
including simulcast racing, legislative action is needed prior to the Commission authorizing
wagering on historical racing.

3. Historical Racing is not pari-mutuel wagering.

Historical racing does not involve pari-mutuel wagering. Thus, even if the Commission
were authorized to regulate pari-mutuel wagering beyond live and simulcast races, historical
racing would not be permitted. As mentioned above, the Commission is authorized to "adopt
rules to regulate wagering on greyhound races and horse races under the system known as pari-
mutuel wagering." TRA § 11.01(a). The Commission is not authorized to regulate other forms
of wagering. Although the Proposed Rules attempt to characterize historical racing as merely
another form of pari-mutucl wagering, historical racing does not constitute pari-mutuel wagering
within the meaning of the TRA.

The Proposed Rules state at proposed section 321.701: "[T)he mode and manner of pari-
mutuel wagering on horse and greyhound races coptinues to evolve as the result of new
technologies and innovations. . . . The Commission finds that its mlemaking authority can and
should be used to respond to the changing technological, commercial, and societal needs,
conditions, and patterns of the horse and greyhound racing industry.” However, historical racing
is not mercly a new form of pari-mutuel wagering using technological advances, as the
Commission asserts. Rather, historical racing machines are house-banked games as they award
minimum value prizes based on a pay table. They also do not involve wagering that fits the
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TRA's definitions of pari-mutuel wagering or pari-mutuel pool. The Comrnissiqn is not
empowered, without further legislative action, to authorize other types of wagering or
technological advances that violate current Texas law.

The Proposed Rules describe the historical racing terminals as paying out a minimum
payout for a winning wager. Section 321.711(b) of the Proposed Rules states

Seed pools shall be maintained and funded so that the amount available at any g?ven time
is sufficient fo ensure that a patron will be paid the minimum payout fo_r a winning wager
as specified by the historical racing terminal through which the wager is placed.

Proposed Rules Section 321.711(b) (erophasis added). This minimum payout feature of th.e
historical racing terminals make them house-banked games as opposed to a means for pari-
mutuel wagering.

Significantly, too, the TRA requires that all wagers for each race be pooled and specifies
the four types of mutuel pools that are permitted. The TRA defines "pari-mutuel wagering" as:

the form of wagering on the outcome of greyhound or horse racing in which those
who wager purchase tickets of various denominations on an animal or animals
and all wagers for each race are pooled and held by the racing association for
distribution of the total amount, less the deduction authorized by this Act, to
holders of tickets on the winning animals.

TRA § 1.03(18) (emphasis added). Additionally, the Act defines "pari-mutuel pool” as "the total
amount of money wagered by patrons on the result of a particular race or combination of races,
the total being divided into separate mutuel pools for win, place, show, or combinations." Id. §
1.03(19) (empbasis added). These are the only four pari-mutuel pools permitted by the Act.

Wagering on historical races through historical racing machines cannot be considered
pari-mutvel wagering within the meaning of the TRA because wagers for each race are not
pooled and pools are not limited to the four pari-mutuel pools authorized by the Act. As AmTote
International describes, an hjstorical racing terminal has over 60,000 digitized videos of
previously run races. AMTOTE.COM, Instant Racing.s Bettors choose three horses to bet upon, in
projected order of finish. AmTote International describes the betting pools for historical racing
machines as follows:

Winners receive graduated payoffs by correctly selecting the first three finishers
in order, the first three in any order, the top two finishers, the winner or any two
of the top three finishers. Payoffs are also determined by timing — bettors may be
playing different races, but the wagers are lumped into the same pool and the
player who hits first receives the highest payoff.

Id. Historical racing, therefore, cannot meet the TRA's definition of pari-mutuel wagering
becausc bettors are not even wagering on the same race and thus wagers on the same race cannot

§ Available at hip://www.amtote com/content/instant-racing.
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be pooled. The TRA states that in pari-mutuel wagering "all wagers for each race are pooled."
TRA § 1.03(18). That is not the case with historical racing. Instead, as the patent for the
historical racing machines describes, "[t]he present invention emphasizes the role of progressive
carry-over pools, so that all tiers of winning payoffs are made from progressive pools. Each
player is presented with a unique event, so there is no pooling of other players’ wagers on that
event." U.S. Patent No. 6,450,887 col. 2 ). 66 (filed Oct. 1, 1999) (issued Sept. 17, 2002)
(emphasis added).®

Further, the betting pools for historical racing are not divided into the TRA's statutorily
mandated pools for win, place, show, or combinations. TRA § 1.03(19). Rather, as AmTote and
the patent description state, betting pools for instant racing are divided into the four new and
progressive betting pools that historical racing terminal manufacturers have created: first three
finishers in order, first three finishers in any order, top two finishers, and winner of any two of
the top three finishers. AMTOTE.COM, Instant Racing; U.S. Patent No. 6,450,887. In addition to
these four unauthorized instant racing pools, there is also a "seed pool." According to the patent
description, there is a "Minimum Fund pool,” sometimes referred to as a seed pool. U.S. Patent
No. 6,450,887 col. 13 1. 49. A portion of wagers are placed into this Minimum Fund pool to
replenish betting pools after someone has won a payout, ensuring that the next person who wins
will receive a minimum payout. Jd. The Proposed Rules attempt to authorize seed pools in
proposed section 321.711(h), which states:

Seed pools shall be maintained and funded so that the amount available at any
given time is sufficient to ensure that a patron will be paid the minimum payout
for a winning wager as specified by the historical racing terminal through which
the wager is placed. An association may assign a percentage of each historical
racing wager to fund seed pools.

39 Tex.Reg. at 4884. The Commission, however, does not have the authority to
authorize a seed pool under the Act. The TRA cxpressly limits the definition of pari-
mutue] pools to the four types of pools mentioned in section 1.03(19).

Examining similar provisions of Maryland law, the Maryland Attorney General
determined that historical racing could not be considered pari-mutuel wagering. The opinion
explained that "[i]n traditional pari-mutne] wagering, those who successfully bet on the samc
winning outcome share a betting pool." Md. Att'y Gen. Op. 94 OAG 32 at 40 (Mar. 17, 2009).
However, in historical racing, "[a] bettor who successfully chooses a winning horse can therefore
never 'share the mutuel pool' with another who has done the same, for the simple reason that no
one else is hetting on the same race.”" Id. (emphasis in original).

‘ The Mary]and Attormey General also stated that in contrast to traditiona) pari-mutuel
wagering, "‘[1.]n_stcad ofAeach betting pool being shared by all of those who selected the correct
order of finish in a particular race, the Instant Racing winner takes all of the money that has

* Available at http://patft.uspto. gov/netacgi/nph-
Parser?Sect]1=PTO2&Sect?—HITOFF&n= | &u=%2Fnetahtm] %2FPTO%2Fsearch-

bool.html &r=2& =G &l=5_0,&col=AND&d=PTXT&sI=%22inslam+rac'ng%ZZ&OS:Z i ing! =
# D instant sl 720, i h2instant+racing%22& RS=
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accumulated in the applicable betting pool at the time of that person's successful bet." Id Thg
Maryland Attorney General noted that in traditional pari-mutuel wagering, bettors partxcl.pate in
setting the odds whereas in instant racing, this is not true because players are not battmg'op the
same race. Id. at 40-41. The Maryland Attorney General also rejected the legality of Minimum
Fund or sced pools, stating they are "a concept foreign to pari-mutuel betting" and not provided
for under Maryland law. Jd. at 41-42. The Attorney General concluded that "[t]his may be
pooled betting, but it is not pari-mutue] betting as contemplated in the Maryland Horse Racing
Act." Id. at 40.

The Wyoming Supreme Court, relying heavily on patent documents describing historical
racing, upheld a lower court decision which found that historical racing could not be considered
pari-mutuel wagering under Wyoring law. Wyo. Downs Rodeo Events, LLC v. State, 134 P.3d
1223, 1229-21 (Wyo. 2006) ("We are unwilling to embrace a more expansive meaning of pari-
mutuel than that which can be discermed from the governing statutes and those sources . . . which
provide us with additional insight as to its usual meaning."). The court, thercfore, found that
historical racing machines could not be considered new technology that is a "mere accoutrement
of pari-mutuel wagering." Id. at 1230. The court concluded "we are not dealing with a new
technology here, we are dealing with a slot machine that attempts to mimic traditional pari-
mutuel wagering. Although it may bc a good try, we are not so easily beguiled." Id.

Historical racing is not and cannot be considered pari-mutue] wagering. It does not fit
within the definitions of pari-mutuel wagering and pari-mutuel pools provided by the TRA. As
other jurisdictions have recognized, historical racing machines are not mere technological
advances that engage in the same type of pooled betting that occurs in traditional pari-mutuel
wagering. Historical racing is something "distinct from live or simulcast racing," as the
Commission, itsclf, admits. 39 Tex. Reg. at 4882, Thus, even if it were in the Commission's
authority to broadly regulate all aspects of race wagering rather than merely live and simulcast
wagering, which it is not, the Commission still would not have the authority to authorize
histerical racing machijnes. For the Commission to have the authority it claims, legislative action

is needed to amend the Texas Racing Act. We, therefore, urge the Commission to reject the
Proposed Rules.

B. The Proposed Rules Violate the Texas Constitution and Penal Code.

The Proposed Rules are clearly beyond the authority of the Commission under the TRA.
They also would violate the Texas Constitution and the Texas Penal Code. As discussed above,
historical racing which uses historical races is not pari-mutue] wagering. Instead, historical

racing constitutes a prohibited lottery under Texas law. Further, historical racing machines are
illegal gambling devices under Texas law.

1. Historical Racing constitutes a prohibited lottery.

The Texas Constitution states that "[t]he Legislature shall pass laws prohibiting lotterics
and gift enterprises in this Statc other than those authorized by subsections (b), (d), and (¢) of

this section.” Tex. Const. art. TIT, § 47(a). Subsections (b), (d), and (e) then anthorize charitable
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bingo, charitable raffles, and a state lottery. The Legislature has, therefore, banned lotteries in
the Texas Penal Code, which defines "[1]ottery” as:

any scheme or procedure whereby one or more prizes arc distributed by che'mcc
among persons who have paid or promised consideration for a chance to win
anything of value, whether such scheme or procedure is called a pool, lottery,
raffle, gift enterprise, sale, policy game, or some other name.

Tex. Penal Code § 47.01(7).

The Texas Supreme Court has stated that the necessary elements of a lottery are "the
offering of a prize, the award of the prize by chance, and the giving of a consideration for an
opportunity to win the prize.” Wink v. Griffith Amusement Co.,100 8.W.2d 695, 701 (1936).
Additionally, "the Constitution condemns those things which fall short of containing all the
essential elements of a lottery, -- namely, those things which involve the lottery principle, of
which "chance" is the one which constitutes the very basis of a lottery, and without which it
would not be a lottery." Id.

"Texas courts have consistently found that the term 'lottery’ includes a wide range of
activities involving the distribution of something of value by chance jn exchange for valuable
consideration.” Tex. Att'y Gen. Op. DM-302 at 3 (Aug. 23, 1994). Further, "if chance
predominates over skill or judgment and permeates the whole plan, a lottery is established.” Tex.
Att'y Gen. Op. IM-1267 (Dec. 20, 1990) (citations omitted); see also Tex. Att'y Gen. Op. DM-
302. This determination is to be made on a fact-specific basis and "it is the character of the
game, and not the skill or want of skill of the player, that determines whether the game is one of
skill or chance.” Tex. Att'y Gen. Op. IM-1267.’

As discussed above, the Proposed Rules attempt to characterize historical racing as
merely a technological aid to pari-mutuel wagering. See 38 Tex.Reg. at 4884 (proposing section
321.701, which discusses technological advances and changing technological needs). This,
however, is not the case. Rather than being a mere technological aid or constituting a new form
of pari-mutuel wagering, historical racing uses historical races as number generators in a game
predominated by chance.

Historical racing machines ate designed to diminish the role of skill. Historical racing
machines select a race at random from a database and prompt a player to choose three winning
horses in the order they will finish the race. 39 Tex.Reg. at 4884 (proposing section 321,701,
which describes requirements for operating an historical racing totalisator system); U.S. Patent
No. 6,450,887 col. 12 1. 50 (describing the game Thoroughbred Mania). However, players may
use a "quick pick” or "handi-helper" feature in which the computer chooses the horses for the
player. See U.S. Patent No. 6,450,887 col. 8-9 (describing the "quick pick" option); U.S. Patent
Application No. PCT/US2013/056799 (describing the "handi-helper" option).® Thus, ail

! Significantly. the Attorney General noted that the Penal Coade hroadly defines and prohibits gambling. Thus, if a

game is not considered a prohibited lottery, the Legislature may amend the Penal Code to allow the game. Tex.
Att'y Gen. Op. IM-1267.

B .
Available at
http://patentscope. wipo.int/search/en/detail. jsfijsessi onid=0DRBC14C297C2D227C6548C554CODIANY wanp | nB72d
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decisions may be made by the machine, eliminating any player choice. Therefore, chance
prcdominates in historical racing.

In the actual play of historical racing machines, players frequently choose to exercise this
quick-pick or handi-helper option. Thus, any data that may be provided is irrel‘e\:rant, as "[m]pst
people never even look at it." AMERICASBESTRACING.NET, /nstant Racing Gaining Popularity
with Tracks (Jul. 8, 2013).° Rather, '[tJhe entire experience feels almost exactly Jike playing a
slot machine." /d. As one commentator has observed, "[o]stensibly, players will be wagcring on
historic horse races . . . [m]ore likely, they'll press the "Handi Helper" button to let the system
pick their selections, then watch the last few seconds of a race to find out if they won." Chuck.
Stinnett, Geary's Dream of Instant Racing Machines Coming to Life Today at Ellis Park, Courier
& Press, Aug. 31, 2012.'° A game in which players have handed over their selection of winning
picks to a computer cannot be considered a game of skill.

Even if players choose to pick their own horses, they are provided with extremely limited
information. A player may examine past performance charts that provide certain past
performance data that was available on the day of the race, such as a simple pie chart with
relative performance data. See 39 Tex.Reg. at 4884; U.S. Patent No. 6,450,887 col. 5 1. 40. To
view additional charts, a player must hit a button marked "More." U.S. Patent No. 6,450,887 col.
9 1. 54. A player is limited to fewer than the total number of available charts. Id. The
availability of simple pie charts as an aid in gnessing winning horse combinations does not mean
that skill predominates. Further, because players are not betting on the same race, unlike in pari-
mutuel wagering, payout is not determined by the relative skill in analyzing horse performance
data and predicting the winner of a particular race as compared to others. Instead, chance
predominates.

Significantly, historical racing's emphasis on speed also diminishes any role that skill
could play. As roentioned above, AmTote International's description of instant racing states that
payoffs are determined in part by timing, such that the player that wins first in a given pool
receives the highest payoff. AMTOTE.CcOM, Instant Racing. Players have the ability to increase
the speed of the game. The guick-pick or handi-helper option reduces the playing time of the
game. Players may also choose to watch clips of the race that are only several-seconds long
rather than watching the actual historical race. See 39 Tex.Reg. at 4884 (proposing section
321.707(e) which states racing machines shall "show the race, or a portion thereof."). Players
using both the quick-pick or handi-helper option and choosing to waich only clips of the race
enables them to play up to 12 times per minute. See Arkansas Anti—Gamblin{g Leader Says
Instant Racing Devices Are Slot Machines, LAS VEGAS SUN, Feb. 14, 2000."" This emphasis on
speed discourages players from taking the time to weigh the little information they may be given
or to cxercise the option to view additional charts with data on a particular race. Thus, historical
racing is intentionally designed to diminish the role of skill.

ocld=W 02014035968 &recNum= | &maxRec=& office=&prevFi er=&sornOption=&queryString=&tab=PCTDescri

tion.
Available at http://www.americasbestracing. net/en/the

:cl' Available at http:/lwww.couriemrcss.comlzleanerlnews/instant—.;acing-machines- gearys-dream-coming-to.
Available at hup.//www.lasvegassun.com/news/2000/feb/14/arkangas-anti-gambling-lcader-sa s=instant-racin

latest/blogs/2013/07/8/instant-racing-
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Chance, therefore, predominates in historical racing as evidenced by the desi_gn and th‘c
actual play of instant racing machines. Because chance predominates, historical racing machines
are effectively slot machines, as noted by the Wyoming Supreme Court. Wyo. Downs R.Ofleo
Events, LLC, 134 P.3d at 1230. Historical racing machines, therefore, constitute a prohibited
lottery nnder the Texas Constitution and the Texas Penal Code.

2. Historical Racing machines are illegal gambling devices.

Historical racing machines are illegal gambling devices and would be even if chance .di‘d
not predominate in the play of instant racing machines. The Tcxas Penal Code broadly prohibits
gambling, stating that an offense is committed when a person "makes a bet on the partial or final
result of a game or contest or on the performance of a participant in a game or contest.” Tex.
Penal Code § 47.02(a)(1). Certain exceptions are enumerated in the law, including action
permitied under the Texas Racing Act. Jd.§ 47.02(c)(4). Historical racing, however, as set forth
above, is not authorized by the TRA. Historical racing does not fit any of the exceptions in the
Texas Penal Code either. Thus, historical racing falls squarely within Texas's broad prohibition
on gambling.

Additionally, historical racing machines are gambling devices, and the Texas Penal Code
prohibits both the use and possession of a gambling device. Tex. Penal Code §§ 47.02(a)(3),
47.06.

The Texas Penal Code defines "gambling device" as follows:

"Gambling device" means any electronic, electromechanical, or mechanical
contrivance not excluded under Paragraph (B) that for a consideration affords the
player an opportunity to obtain anything of value, the award of which is
determined solely or partially by chance, even though accompanied by some skill,
whether or not the prize is automatically paid by the contrivance. The term:

(A)  includes, but is not limited to, gambling device versions of bingo,
keno, blackjack, lottery, roulette, video poker, or similar electronic,
electromechanical, or mechanical games, or facsimiles thereof, that
operate by chance or partially so, that as a result of the play or operation
of the game award credits or free games, and that record the number of
free games or credits so awarded and the cancellation or removal of the
free games or credits; and

(B)  does not include any electronic, electromechanical, or mechanical
contrivance designed, made, and adapted solely for bona fide amuscment
purposes if the contrivance rewards the player exclusively with noncash
merchandise prizes, toys, or novelties, or a representation of value
redeemable for those items, that have a wholesale value available from a
single play of the game or device of not more than 10 times the amount
charged to play the game or device once or $5, whichever is less.

Tex. Penal Code § 47.01(4) (emphasis added). Historical racing machines do not fall within the
exceptions enumerated in section 47.01(4)(B).
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Chance predominates in historical racing as stated above. Yet, the Penal Code's
definition of gambling device makes clear that a machine may be a prohibited gambling device
even if chance does not predominate. The Texas Court of Appeals has stated, "[w]e do not read
the definition [of gambling device] as requiring any guantitative comparison of the respective
proportions of chance and skill involved in a particular contrivance.” State v. Gambling Device,
859 S.W.2d 519, 523 (Tex. App. 1993). Rather, "[a] contrivance that is designed to incorporate
the element of chance to influence whether an award js provided to a player is a contrivance
whose outcome is deterrnined by chance.” Id. Thus, the court concluded that chance need not
predominate over skill for a device to be considered an illegal gambling device. See also Tex.
Att'y Gen. Op. GA-0130 (Sept. 23, 2003) (determining video lottery terminals are prohibited and
refesring to the prohibition on gambling devices).

Historical racing machines give players the opportunity to win money, the award of
which is at least partially determined by chance. Players are not betting against others in the
same race, are given minimal information, and encouraged to and given options to skip using
skill at all. Chance predominates in historical racing and, at the least, indisputably, plays a role in
determining the outcome of historical racing. Thus, historical racing machines fall within the
Penal Code's definition of gambling device. Any element of skill that may exist is insufficient to
remove instant racing machines from Texas's broad definition of prohibited gambling devices,
which requires that the device "operate by chance or partially so." Tex. Penal Code §
47.01(4)(A). As the Wyoming Supreme Court determined, the patent documents and additional
information concerning historical racing must form the "inescapable conclusion that the Tnstant
Racing' terminals are 'gambling devices' that were prohibited by law and that the state's racing
commission lacked the authority to authorize. Wyo. Downs Rodeo Events, LLC, 134 P.3d at
1230.

Historical racing would violate the Texas Constitution as well as the Texas Penal Code's
prohibitions on gambling and gambling devices. The Commission should, therefore, reject the
Proposed Rules.

C. The Proposed Rules Contravene Texas Public Policy.

Public policy considerations weigh heavily against the adoption of the Commission's
Proposed Rules. Although proponents of the Proposed Rules state that other states, such as
Arkansas, have authorized historical racing, they fail to mention that of the 17 states that have
taken up the matter, 9 have rejected historical racing.'* These 9 states include California,
Florida, Maryland, Michigan, Montana, Ncw Hampshire, New Jersey, Ohio, and Virginia.
Additionally, Colorado temporarily authorized historical racing and there is no indication that it
has since reanthorized historical racing,'® and in Nebraska the legislature could not muster the

votes to overcome a gubernatorial veto so voters will take up the issve in a November 2014
constitutional referendum. '

'2 Alabama, Arkansas, California. Colorado, Florida, Idaho, Kentucky, Maryland, Michigan, Montana, Nebraska,
}‘;’ew Ham_pshlre, New Jersey, Ohio, Oregon, Virginia, and Wyoming have considered instant racing.
See Chris Lehourites, Colorado Racing Commission Approves Instant Racing Machines, 1.AS VEGAS SUN, May
i14] . 2009. httn:l/ww“{.Ias,y_gg_assun.com/newslzoowmax/ 1 1/colorado-tacing-commission-approves-instant-racing/.
See Nicholas Bergin, Historical Racing Proponents, Foes Saddle Up for Campaigns, COLUMBUS TELEGRAM, June
7, 2014, http://columbustelegram.con/news/local/state-and-regional/histori i ' ,
for-campaigns/article 8f6725af-35d4¢-5d40-8b74-bdf58fdR8cac(.htm).
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In states that have authorized historical gaming, legislators have not necessarily been
pleased with their decision. In Idaho, for instance, Vice Chairwoman Gayle Batt stated, "I think
that there are some in this body that have felt duped. The roachine that was characterized in
committee last year is not the machine that we will be seeing coming into the racetrack."

Cynthia Sewell, Idaho House Commitiee Says it was "Duped” on Instant Racing, IDAHO
STATESMAN, Jan. 29, 2014.”% Likewise, Idaho House State Affairs Committee Chairman Tom
Loertscher stated "[w]e probably have buyers' remorse from having passed the statute not
knowing exactly what was involved. Shame on us for doing that." Betsy Z. Russell, Some Idaho
Lawmalkers Feeling Gamed Over Greyhound Park 'Instant Racing’, THE SPOKESMAN-REVIEW,
Mar. 21, 2014.'°

Significantly, most states have recognized that, at a minimum, any expansion of gaming
must be left to either elected representatives or voters at the ballot box in a constitutional
referendum. For instance, even in Arkansas, the Arkansas Racing Commission approved
historical racing only after the legislature changed the Arkansas Code to permit wagering on
races shown live "or in any other manner approved by the commission.” Ark. Code § 23-110-
405(b); H.B. 1162, 82nd General Assembly, Regular Session (1999). Of the 17 states that have
considered historical racing, only Kentucky and Alabama have permanently authorized historical
racing in the absence of legislative action. Kentucky is now facing challenges to its decision, see
Appalachian Racing, LLC v. Family Trust Found. of Ky., Inc., 423 S.W.3d 726 (Ky. 2014), and
there is no indication that Alabama has actually implemented its racin g commission's decision to
allow instant races.

Finally, the Proposed Rules make no provision for a State share from historical racing
machines. Although the Commission does not have the power to levy taxes, it is not clear that it
has the authority to create new, tax-free forms of wagering in the State when the TRA has
explicitly provided for taxes on live and simulcast pari-mutuel wagering. TRA §§ 6.091, 6.093.
Even if the Commission were to have this authority, without a state share of the wagering, any
public interest that may exist in authorizing such gaming expansion is significantly diminished.
The correct approach is for the Commission to wait for legislative action, including levying a tax
on instant racing, prior to the promulgation of any rules governing historical racing.

Ultimately, any expansion of gambling in Texas should be left, at a minimum to the
Legislature. Given that historical racing constitutes a prohibited lottery, the Legislature would
need to propose a constitutional amendment to authorize historical racing machines. In addition
to being constitutionally required, this process mmportant]y allows Texans to weigh in on
gambling expansion. The Texas Constitution has been amended 483 times, demonstrating that
Texans have effectively used thc amendment process to reflect their wishes. We urge the
Commission to reject the Proposed Rules and defer to the Legislature, the proper forum, to take
any further action regarding historical racing. ”

* Available at httpi//www.idshostatesman.com/201 4/01/29/2997244/instant-Tacing-committec-says.html.

' Available at hetp :ﬂwww.sgokcsman.conv,storiesnol4/mar/21/same-idaho—lawmakcrs-l‘eeling-gamed—over-

greyhound/.
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Conclusion

In sum, the Commission lacks the authority, under the Texas Racing Act and the Texas
Constitution to authorize historical racing. The Commission may only regulate live or simulcast
pari-mutuel wagering. Historical racing is not live or simulcast, nor does it involve pari-mutuel
wagering under Texas law. Rather, historical racing is a game in which chance predominates,
and is designed to increase the level of chance involved rather than incentivize the use of any
skill that may be involved in the play of the game. Thus, historical racing constitutes a
prohibited lottery. Even if chance did not predominate, it plays a role in the outcome of
historical race wagering, and thus historical racing machines are illegal gambling devices that the
Commission lacks the authority to authorize. Finally, any expansion of gambling in Texas
should be determined by the people of Texas and their elected representatives and would require
a constitutional amendment. We urge the Comumission to follow the lead of the majority of
states that have considered this issue and reject the Proposed Rules.

Sincerely,
Kickapoo Traditional Tribe of Texas
Tribal Counci}
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Attachment A

Kickapoo Traditional Tribe of Texas's comments on the Texas
Racing Commission’s Proposed Rules on Historical Racing.
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Leglslators ask AG's office to Intervene on lagality of
‘Instant racing’ machines nalsoncountygazette.com

By JM BROOKS
Nelson County Gazsffe

Wednesday, Oct. 18, 2011, 10 a.m. — Nine Republican state representatives — inciuding 50th
District Rep. David Floyd, Bardstown — are asking Attomey Gensral Jack Conway and his
office to investigate how the elactronic “instant racing” machines installed at Kentucky Downs in
Frankiin are legal when they appear to be video slot machines and in conflict with the Kentucky

constitution.

B In their letter, the legisiators state that the instant
B racing machine's display of a three-second, 2-inch
B by 2-Inch video clip of a horse race does not
= constitute a horse race, nor does playing the
i machine qualify as pari-mutusl betting, which
il typically requires the pooling of the bets of multiple
* R g8 bettors on the same race.
Are these video siots In addition to Fioyd, the lsttar was signed by state
F RAri-mn RYYETsr= S T re R representatives Tim Moore (R-26); Jim DeCesare
S R S LRI 1) Stan Loo (R45), Kim King (RS5) Ben
State legislators have asked Kentuoky Attomey  Yvaid® (R-10); Thomas Kerr (R-64); Joseph Fischer

General Jack Conway's office to determine ifthe  (R-68); and Brent Housman (R-3).
“instant racing” machines violate the state constitution.

Cilck to enlarge. The latter adds that the Kentucky Racing
Commission has no legal authority to establish regulations for the use of instant racing siot
machines that are statutorily prohibited in Kentucky.

Noting Corway's eariier statements that he was not inclined to get involved in the instant racing
litigation, the letter calls on his office to get involved. His failure to do so will be “dechining to do
what attomeys general are supposed to do.”

° Read the letter legislators sent to AG Jack Conway.
* See video of “instant racing” machines in operation.

“We understand that you may disagree with the General Assembly’s expressed opposition to
expanded gambling and video slot machines at the racetracks. However, we respectfully submit
that the Office of the Attomey General is statutorily obligated to enforce the law as written — not to
advance a material change in public policy by inaction.”

The attormey general's offics is fo be involved in afi Rtigation in which the state or its agencies
has an interest, and has the power o seek an injunction when necessary. The letter notes that in
the AG's office ruled in January 2010 on the legality of instant racing, and the failure to get

involved now “would render you so impotent to addrass clear stahutory violations anytime
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T“‘"““E iittgation is pending.”

= The matter of expanded gambling in Kentucky —
including slot machines at horse tracks —“Is a
matter of public policy for the General Assembiy to
address, not the courts and certainly not an
unelected Racing Commission,” the letter states.

The legisiators suggest if Cormay is reluctant fo act,

or has a conflict of interest that he appoint a special

prosecutor or investigator to investigate the Isgality
: . of instant racing and enforce the open records

The horse race on this sc f g video "instant X

racin;'machina Isin th’: 2;9 z?nZhi':;I:w b'gx a:' e requests by The Family Foundation to the racing

top right of the screen. The “race” Iasts three seconds. COMIMISSION,
Click image to enlargs.

The legislators said they were hoping for a response early this week on the letter, which was
dated Friday, Oct. 14, 2011.

-30-

monopoly_jail_logs
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instant Racing begins Sept. 1 at Kentucky Downs
Rublished: Wednesday, August 24, 2011 3:41 PMCOT

Kentucky Powns will begin operating 200
Instant Racing electronic games on Thursday,
Sapt. 1.

The Simpson County operation will become the
first race track in Kentucky to offer expanded
gaming options under the terms of regulations
adopted by the Kentucky Horse Racing
Commission in July 2010. A brief opening
ceremony will be held at Kentucky Downs at 10
a.m. on Sept. 1.

Instant Racing uses a par-mutuel electronic
system, which allows players to wager on
previously run horse races. The 10-horse races
are randomly selected from a pool of 21,000
races. The location and names of the races are
withheid until all bets are In.

k) .
e S - g
.- F ‘ﬁ': ~

T ¥
instant Racing Machine Technician Supsrvisor Tristan Yunker |
warkad an an instant racing tarminal Tusaday afternconat
Kentucky Downa Race Coursa in Frankin. Kentucky Dow ns
wil bagin operating 200 nstant Racing elactranic gamas on

The game was developed in 2000 by Oaklawn
Park In Arkansas In association with AmTote,
Inc. and other investors.

A portion of the proceeds will be used to supplement purses during live race meets and to boost
breeder awards., Qaklawn Park now has 400 terminals that generate approximately $3.5 million
per year in additional purses for its horse races. .

Kentucky Downs President and Co-awner Corey Johnsen said Instant Racing could Increase purse
money at Kentucky Downs by two-thirds from an average of $150,000 to $250,000 per day during
live race meets. The local track also shaved two days off its live race schedule that may be restored
In the near future, Johnsen said.

The additional purse money will iikely be offered at Kentucky Downs’ 2012 fall race meet. This
year’s live races begin Sept. 10.

Kentucky Downs received unanimous approval of its application for an Instant Racing license from
the state Horse Racing Commission in July. Renovations of the first floor of its dubhouse began
immediately to create the venue for its Instant Racing gaming center.

The Sept. 1 opening is subject to final regulatory approval of Kentucky Downs’ Instant Racing
system by the state Racing Commission.

The question of whether Instant Racing constitutes parl-mutuel gaming, which is allowed under
| state law, has been challenged in court by gambling opponents. Franidin Clreult Judge Thomas
Wingate ruled in December that Instant Racing is pari-mutuel gambing. His ruling has been
appealed to the Kentucky Court of Appeals.

At opening next manth, Kentucky Downs will operate 200 terminals that will feature six different
Instant Racing games. The Instant Racing gaming center will be apen Sunday through Thursday
from 10 a.m. until 2 a.m. and Friday and Saturday from 10 a.m. to 4 a.m.

"We could not be more excited about taking the next steps in our plans to fully develop Kentucky
Downs as a year-round entertainment destination,” Johnsen said. *With the unanimous support of
the Kentucky Horse Radng Commission, Kentucky Downs will lead the way In bringing expanded
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.| gaming options to Kentucky and to generate many positive benefits for both the local economy and
- for the Kentucky horse Industry.”

| Since mid uly, Kentucky Downs has hired more than 80 new employees to Implement the new
.| game. Its initial investment was estimated at $3 millon.

According to Steve Thurmond, executive director of the Franklin-Simpson County Chamber of
Commerce, the introduction of Instant Racing at Kentucky Downs will have a multl-milllon doHar
economic impact in the Immadiate area.

*Kentucky Dawns has long been a significant employer in Frankiin as well as a well-thought-of

corporate citizen of our community,” Thurmond said. *We are thrilled that the owners of Kentucky

1 Downs are making the investment in its Instant Radng operation and are grateful for the creation
of so many new jobs for residents of Franklin, Simpson County and the surrounding area.”

o Johnsen added that the introduction of Instant Racng will create new sources of funding for
Kentucky's signature horse radng Industry.

- %1 “As Instant Radng Is rolied out at race tracks throughout the Commonweaith, it has the potential
" for generating milllons of dollars each year for both lve racing purses and the Kentucky Breeders’
.| Incentive Fund,” the track president said. “These new revenues wil, over time, heip the Kentucky
h&rts: industry compete with states that have taken race horses and breeding stock away from the
1251 8 R

Johnsen estimated that Instant Racing has the potential to generate between $20 and $30 milllen

“1 annually statewide for higher purses and breeder awards once fully Impiemented. It is expected

:‘hathkﬁ'ntudt:k D:wns will be one of the more popular gaming sites due to its proximity to the Metro
ashvlile market.

Three tracks In Kentucky = Churchill Downs in Louisville, Turfway Park in Florence and Ellis Park In
Henderson - border neighboring states that have casino gambling.

"We're praud to be taking the lead on expanded gaming in Kentucky,” Johnsen said. “We are
oconvinced that Instant Racing can and will have a significant posftive impact on the Commonwaealth
:n dtentns gf job creation, investment In the state and restoring the vibraney to Kentucky’s signature
ndustry.

Kentucky Downs Is iocated two miles south of Exit 2 off 1-65 on U.S. 31-W south at the Kentucky-
/i1 Tennessee state fine. First opened as a steeplechase track in 1990, Kentucky Downs boasts the
s only European-style turf racing course in the U.S.

Copyright © 2014 -~ Franklin Favorite
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so much more

rewd af ey [l"_ll E.l_?_T gt nntwiek

Instant Racing at KY Downs

By Rotryn L Minot, Bowling Green Daily News

Bryan Papper of Frankiin works on 9ome of te 200 Instant racing
mechines Wednesday st Kantucky Downs,
1ogl Ima! Bawiing Grrsen Dy Mews

’ ; - i
by the end of Friday et Kentucky Downs. And the 80 newly hited employess
hme boen in taining in prapanation for nstent mcing’s leunch o 10a.m.
Thuradey. Bul owners gve hoping that Instent racing bufida rvanuee for the
track and purses for horsa races. Kentucky Horsemen’s Benewient and
Protective Asaociation is confident anough that § will be 2 boon for tha
antira industry that i lognad Kenturky Dowrs $300,000 to help improve
marketing and for operations.
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Instant Racing

¥
Instant Racing was dovslopad 8s @ joint vanturs between AmTote and RaceTech,
LLC. R |s a true par-mutuat terminal with over 80,000 digitited vdeos of prevously
run races.
Tha quarter and dofiar machines wers designed tu aitract new players to
tharoughbiad and greyhaund mcing.
Bettors can use Dally Racing Farm "Skill Graph® charta of genoatized deta on the
fiold to assist them in choosing three vunners in projectad order of finish. They can
then watch the entire race or a short ciip of the stratch am.
Winners recaive gradusted payoffs by carractly aatecting the firat three finishere in
order, tha firet three (n any ordar, the top two finlahers, the winner or any two of the
top three finishers. Payofe are alao determined by timing - bettors may be pisying
difianant reces, but the wagers are lumped Inlo the esme podl and the player who
hita firat recefwss the highast payaft,
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July 27. 2014

Chuck Trout. Executive Director

Texas Racing Commiission
P.O. Box 12080
Anstin. TX 7871 1-2080 : =

Dear Executive Divector Trout.

Fam writing on behalf of greyhound protection group, GREY2K USA to offer
information about the nature and operation of “historical racing” machines and to wrge you to
withdraw any and all proposed rules for their installation at Texas racetracks. Based on a
review of the patents for “instant racing” machines. the majority opinion of courts and atlorneys
general. and in light of the constitutional bar and legislative rejection of slot machines in Texas,
it would be unwise to proceed at this time.

Historical or Instant Racing machine patents share the key coniponents of slot machines

Race Tech. L.L.C. first filed a patent application for instant racing machines in October of
1998." In the approved patent applications of October 1999 and May 2000. the new devices
are described as A gaming system which enables pari-mutuel wagering with instant payofts on
actial past events. The system. in one embodiment. includes 4 plurality of wager terminals
coupled to a game server. ... The game server is 4 computer system configured to manage the
entire game system.”™ (emphasis added) The invention is referred to as a “game,” “gaming
system” or “gaming device” throughout the patent documents.*

Likewise. a typical slot machine patent describes A centralized vaming system comprise(d of]
a central server system and a plurality of display terminals from and linked 10 a central server
system ... the master game server stores a plurality of games of chance.™ (emphasis added)
Similarly an instant racing game server stores 21,200 old horse races that the bettor may or may
not choose to play in using an instant racing machine.” (The Wyoming Supreme Court also
found that old dog races may also be available)."

In a section entitled “Background of the Invention.” the 1999 and 2000 Race Tech applications
cxplain the need for old-style racing operations 10 offer faster-paced alternatives. At least
Some patrons prefer a more immediate reward and hi gher trequency wagering than customarily
oftered at racetracks. For example. a typical raceirack otfers one race ey ery half hour. A
casino having slot machines. however, otfers a patron the opportunity to place a wager that can
be won or lost every few seconds.” The solution that Race Tech offers. instant racing devices.
are universally characterized as “gamies.” or described as “generally related to gaming devices™
but are never referred (o as races.”

P.O. Box F | Arlington, MA 02476 | (p) 781.488.3526 | (f) 781.488.3529
GREY2KUSA.org | irSQ@GREYZKUSA.org



Additionally. in the application sections entitled “Brict Summary of the Invention.” Race Tech identifies the invention
as a "ganung system” and clarifies that “each player is presented with a unigue event. so there is no pooling of other
players’ wagers on that event.”  Each wager torms a so-catled “irivial pool of one.” so that a bettor’s winnings may
not be paid from the actual “pool” but instead trom a seed pool ~ a concept which is foreign o pari-mutuel wagering on
horse and dog racing.™ Race tech explains in Appendix A of its applications that. “Each time one of the guaranteed
minimum amounts is paid in excess of the actual amount available. the shortfall is deducted from the Bonus/Minimum
QT Pool.™"" This pool. unlike the carry-over pool found in traditional racing activities. is created via an automatic split
derived trom each and every bet placed on the devices. Fuither. the patents also identity another aspect of the machines
which is alien 1o Texas racing, that of the “Quick Pick.™ When a bettor chooses this option. the machine acts much like a
lottery ticket machine and places a Wager or wagers automatically for the buyer."”

Finally. as the attached schematics show. the patent diagranis for both instant racing machines and slot machines contain

identical key components. Eacli consists of three main elements: a game server and video display connected to multiple
. 13 . . . . . N .

terminals.™ It would seem that the instant racing device is nothing more than a hybrid slot machine.

A recent visit to Ellis Park in Henderson, Kentucky confirms how instant racing machines work. Two leaders of the
group Gambling with the Good Life, found that in appearance and operation, instant racing machines may be used and
are played just like slot machines."” Ms. Blank and her colleague Pat Loontjer. who are both familiar with gambling
operations. tested instant racing niachines for two hours on July 4, 2014, In the affidavit provided, Ms. Blank reports
that all the machines were pre-set to “slot machine mode™ and that she had 10 purpusefully choose to view information
abont a virtual horse race: otherwise the bet would be randomly chosen for her. She explains:

®  When I clicked one pariicular button. a Daily Racing Forni popped in the right hand column of the screen.
taking about 20-25% of the screen. It listed the horses by color and number in three pie charts. with each pie
chart representing the percentage of times each horse came in lirst. then second and then third. Unfortunately.
the machine only gives about 135-20 seconds to do my homework before the Daily Racing Form left the screen,
never (o be found again!!!

® Nowhere on the machine does it provide the odds, age of horses or any other into one uses in determining what
horse 1o bet in regular horse racing,

®  Once 1 chose my #1 horse. it asked me tor my 2" place horse pick. then niy third. All of which | dutifully chose
Irom my “thorough™ rescarch.

®  When I hit play. the game reverted to the slot machine tront. While the horse race ran for about 2-3 seconds in
the small 3 x 2 window displayed on the slot machine. 1 was watching the slot machine spin its columns.

*  Any payout came based on the slot machine calculations. In other words. it 1 was playing the Black Hills Gold
nachine. 1 had to have 3-5 pots of gold in a row. or three barrels in drow. etc. to win. The machine did not let
me know | had won or lost based on my horse pick. just based on the sequence of the gold. barrels. etc.

®  Plus. the winning sequence had to be in a row or column that | had paid to play. Each machine had anywhere
from | 10 9 playing options I could pick. with each option costing more money.

It seems that even when winning horses were chosen. Ms. Blank still did not win:

®  There were imes when | actually picked the winning horse or the place or show horses in order. but still lost ny
money!!! Attendant said it was because my “winning” horse number was on a row | had not paid to play!
However. most machines did not display numbers. only the theme items of the machine (like chenmies. pigs.
gold. ete).

®  So.notonly did | have to pick the right winning horse with almost no information. | also had to choose the
cotrect rows or colunms 1o play or just play them all. It appears. however. that even il I do all that. my
“number” would have to come up on the screen in the right sequence 10 win'! 1am not convinced [ would have
won with niy horse pick. even it 1 had done all the right things.

&y
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®  The “historic harseracing” option is very confusing and time consuming. requires no skill and. from my
perspective, has nothing to do with winning or losing at the machine,

® The machines look exactly like slot machines. play nearly as fast as slot machines (e ery 3-4 seconds. by my
count) and have options like slot machines (chose to play onc or up 10 Y lines).

®  Most of the machines have no pictures, words or options on the screens that identity them with horse races at
all. except the name “Instant Racing™ at the 1op.

No court has found that instant racing machines ate races

The May 2006 ruling of the Wyoming Supreme Court stands as the most definitive judicial evaluation ot instant racing.
The court described this invention as consisting of “a number of remote control terminals connected to a central
server.”" The Justices found that the State Pari-Mutuel Commission lacked the authority to regulate “gambling
devices’ and further. that such devices were prohibited under state law.' 1t is notable that the Wyoming court also
studied Race Techi's patents and specifically found that instant racing did not qualify as a new form of racing.
concluding: “We are not dealing with a new technology here. we are dealing with a slot machine that attenipts to mimic
traditional pari-mutuel wagering. Although it may be a good try, we are not so casily beguiled.”"

In December 2009. the Oregon Court of Appeals held that its Racing Commission lacked authority to approve wagering
on previously run races through an instant racing terminal (IRT)." It found that the authority of the Oregon Racing
Commission (ORC) was limited to only real. live races. and not past races." Quoting the Commission, the court noted
that while nothing in the pari-mutucl law explicitly prohibited wagering on past events, nothing in the statutes permitted
such wagers ¢ither.” Emphasizing the lack of pan-mutuel pools derived from specific races. the court aftirmed the
ORC’s rejection of IRT machines at Oregon racetracks.”

The views expressed by attorneys general aronnd the country also give pause to a facile finding that instant racing
devices quality as races and/or new forms of pari-mutuel wagering. Also in 2009, Maryland’s Douglas F. Gansler found
that playing instant racing devices did not constitute pari-mutuel betting as contemplated in the state’s horse racing act.”
The Attorney General determined that while instant racing devices may otfer pooled betting, pari-mutiel pools did not
exist because no two players bet on the same event.”? Additionally. the rraditional creation of odds was disturbed and the
methods used to determine pay-outs was “fundamentally difterent.”™™ The seed pool in particular was found 10 be
“foreign to pari-mutuel betting."

In Nebraska. wagering pools on live and simulcast races were distinguished trom instant racing pools because they do
not pertan 1o specific races and are “player-activated™ events rather than real events.™ In March 2010. the Attorney
General wrote. “The “bells and whistles” associated with slot machines or video lottery devices are all present (except
for the pull handle). The machines are the same height and design as a slot machine. and include flashing buttons.
blinking lights. video display. and, in some cases. program numbers spin on the video display like cherries or other
figures on a slot or video lottery machine. The machines also include a “Quick Pick™ feature where bettors allow the
machine 1o select at random thiee numbers to be bet on a [virwal | race.™" IRT proponents have now responded to this
tejection by seeking a constitutional amendment 1o approve the new form of gambhng.”

In February 2014, the Suprenie Court of Kentucky ruled that IRTs could be regulated by the state 1acing commission.
but did so over a contrary attorney general opinon of 2010 and without actually reviewing the machines themselves.™ It
held that the question of whether historical horse race wagering is an authorized form of pari-mutuel wagering Lo be one
of fact that cannot fairly be answered in the abstract. ™ While it did not grant an injunction against the continued
opetation of the devices. the court attfirmed the right of the Family Trust Foundation of Kentucky to engage in discovery
and 1o ofter proot that instant racing was not an exempted activity under the state’s anti-gambling laws."!

3
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Finally. IRTs have been operating in Arkansas for several years, but were never legally challenged.™ They have also
recently been placed at Idaho racetracks. but lawmakers there have publicly admitted that they did not Knowingly
approve them.> As reported in the Spokesman-Review. “IGJambling on slot machine-like devices is coming to
Greyhonnd Park. prompting some lawmakers o complain they were “duped” into approving the new form of betting
last year.” ™ House State Affairs Committee Chainman Tom Loertscher admitted. At this point, 1 am not sure how much

we can do. We probably have some buyers” remorse for having passed the statate not know ing what exactly was
involved. Shame on us.”" %

Teaas law prohibits slot machine gambling and sames of chance

Few will dispute that authorizing IRTs at Texas racetracks would be a “shot in the arm™ tor struggling industries. ™
However. questions have been raised as to whether the Commission has the authority inder the Texas Racing Act to
regulate IRTs and whether these devices run atonl of the Texas Constitution. "

Texas law prohibits the use and possession of gambling devices. defined as “any electronic. electromechanical. or
mechanical contrivance™ that “affords the player an opportunity o obtain anything of value, the award of which is
determined solely or partially by chance, even though accompanied by sonie skill.”** The single exception for bona fide
amusement machines would not apply to instant racing devices as currently designed. since the pay-outs are in currency.
not “noncash merchandise.” ¥ Moreover. authorization of IRTs would likely violate Article 11, § 47(A) of the Texas
Constitution. which prohibits loteries. "

As the Baptist General Convention of Texas cautioned in March of this year. the approval of any electronic tacsimile of
a game of chance will trigger Class 111 gaming, something which multiple Texas legislatures have always rejected. In
2003, Attorney General Abbot found that the Texas Constitution does not permit the legislature alone to approve the
operation ot slot machines. something which require an affirmative vote of the people.”” Moreover. the Attorney
General claritied that Article 1] requires the legislature to pass laws prohibiting lotieries. concluding that any new game
must be carefully scrutinized to determine the necessity for a constitutional amendment.*’ The elements that constitute
a lottery are those of prize. chance. and consideration.” An inquiry into the game itsclf. not the mere name of the
proposed game. is required.

As described in the first section of this submission, the proposed instant racing machines are largely games of chance.
operate similarly to slot machines and have the same key contponents. namely a game server with video displays linked
to playing terminals. The Texas Racing Act certainly charges the Commission with the regulation of greyhound and
horse racing in the state. but the TRC has no explicit authonty over gambling devices in general nor slot machines

branded as instant racing or historical racing machines in specitic.™ In a word. instant 1acing machines are not ““races.”
Thank you tor your attention 1o my cancerns.

Sincerely,

0 A Shan

Christine A. Dorchak. Esq.
President
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AFFIDAVIT DEBBIE L. BLANK

To Whont it May Concern

My name is Dehoral L. Blank. | am the Financial Manager tor Ganibling with the Good Lite in
Omaha, NE as well as the Financial Manager for Stop Predatory Ganibling. The mission of both
Miganizations is to oppose expanded gambhng on the state and national levels

Numerous tmes iy hast bvisited the Ak-Sai-Ben race track in Omaha ME studied the Racing
Form, watched the horses, deternuned the odds and Let un live horse races. in addition, i the past and
as recertly as Thanksgiving week. 2012, 1 have visited las Vegas aud played slot 1iachines. Sa, | am
fanuliar with the dynamics of betting on live hoise racing and watching and playing slot maclunes.

OnJuly 4, 2014, L wisited Ellis Park m Henderson, Kentucky, with Pat Loontjer, Executive Director
ot Gambhng vath the Good Life fiom 6:30-8:45 p.an on a fact findimg mission regarcing “tustoric hourse
racmg” machines. 1spoke at length with the machine technician and an attendant i the gaming room,
hoth of whom openly answer el My questions and shared then perspectives ot the machines In
addition, | played several ot the different types ot machines in both “historic horse rac ing” mode and in

the regular “slot machine” mode. Below are my personal observations regarding the experience,

My experience and observations

°  Wedit not see one person choose the historic horse 1acing option on the machines lnstead,
every smgle person m the gaming rooms that we observed, for the over two hours we weie
there, was playing the slot machines

e There were maybe 200 tachmes in the two rooims of the facility with about 25 people playing
the maclunes (place had cleared out since live racing was over for the day and it was dinnertime
hefore the 4" of luly tireworks),

°  The machines look exactly like slot imachmes, play nearly as fast as slot machines (eveiy 3-4
seconds, by iy count) and have options like slot machmes {chose to play one or up to @ lines)

e Theyare set up miows with chaiis, just hike casino slot machnes

¢ Mostof the machines have no pictuies, words or options on the scieens that identily them with
hoise races at all, except the name “Instant Racing” at the top.

°  The only thing that sets these imachnes apart fromy normal slot machines s an approximately
3 x2mch screen at the top night or bottom middle of the machine These screens usually remain
white until the betis made  When | hit My button to play the machine, a 2-3 second horse race
played in that box

®  Allthe inachines were set on slot machine mode, none were set at the hopep racing option. The
machines are computers {(techanic unlocked one to show me the screen which gave options
ke my compuler does).

e There were at least a dozen different types of maclhines with different themes (pigs, cheiries,

Egyptizu, nnning hish, etc) s epting bets from 10¢ to $5, which one could mcrease to 50¢ to
$45 per play if one chose more lnes
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o [achiype of inaciune {Black RHills Gold, Treasures of [gypt Pigs and Mud, etc.) is connected by
computer with the same type of machine thioughout all the parks Kentucky

®  Many machines say they are 1¢ with a mimnu tiof 10¢ tor 25¢ o 50¢, etc) Iinakes it sound
hke they are penny maclines But, what 1t means is 1hat the Hayeutis i pennes. For examp e
Fwoli 2000 once. which amounted to $26.00 VERY decepitive markeating

°  When|sa'd to the atlendant that these machires are just like slot machines, he told us these
iaclines are ‘loopholes” because Kentucky does not allow slot nrachines

° The attendant said the payout 15 93% for the S5 machines, reducing incrementally dowi to 870,
for the 10¢ machines, he thought  Thougl someone wins that aimount of tme. that percentage
tlaes not mean that people walk, away with the money. Most people, ke ¢ s, vantinued playing
until we ost 4ll the money we playerl.

How to play the historic horseracing machines

°  Lachmachine had a small i 1 the lower area that needed to be touched to bring up the
machines uttormation and imstrictions, mchuding the horse racing option. Onee | touw hed the
1 here were several very onfusing explanations of what one needed to do to play the Loise
slols,

°  When | dicked one particular hutton, a Daily Racing Form popped in the vight hand colunmm of
the screen, taking about 20-25% of the scieen itlisted the hoises by color and number in thee
e charts, with each pie chart representing the percentage of tinies each horse came in first
Then second and then thid, Unfortunately, tie machine only gives abert 15 20 seconds to do
My homework before the Daily Racing Form left the screen, never to be foune againi!l

° Nowheic on the mactine does ity ovide the odds, age of horses or any other inte one uses i
determining what hotse to het i regular horse racing

o Oncelchose my #1 hotse, it asked me for my 2 place horse pick. then my third. AN of whicl: 1
tutitally chose from miy “thoraugh” research

o Whenthit play, the game revertad to the stot machine front While the horse race ran ot
about 2-3 seconcls i the simall 3 x 2 window displayed o the slot machine, | was watching the
slotiachine spin its colimms

°  Any payoul cane hased on the slot machine calculations In other words, if | was playmg the
Black rills Gold machine, | had to have 3-5 pots uf gold v a 10w, o1 thice hairels in arow, etc. to
win The machne did not let me know | had won o st based o my horse puck, just based an
the sequence of the gold, barrels, etc

e Plus, the winning sequence had to be i a row ol colunn that | had pal to play tach machine
nad anywhere fron 1 to 9 playing options | could pick, with eacl option costing nore inonrey

®  There were thnes when | actually picked the winning horse or the place or show horses in order,
but still lost my money!N Attendant saii it was because my “winning” horse number was on a
row L had not paid to play!l However, most machines did not display nwnbers, only the theme
1items of the machine (like cherries, mgs. gold, etc)
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®  So,noteniy did  have te pck the Hght wiinting horse with alimos: ro information, | alse had iz
cheese the cenrert rows o coiuming to play ur just play them ail, 1t appear s, however, that even
Fido all thay, my “numoe” woud haye 0 eonie up on the screen o tive ighi aequence to winil
Fam not convingad | would have won with 1 y notse nick, even it § had done all the Tignt things
° The historie horseracing option 1 veiy co ‘us‘ng, ZhU TiTe LONsUMING, requies ne skiff ¢nd,
rom my parspeciive, nas nein ag to Jdo wich WHING 2 e issing 81 the mathine
Conclusions
®

These nistoric horseracing mach nes

2 gk and pray exactly fee siot maclines,
s Wihile they have sdded the ‘cophoie’ of ising an nstonc oo race vided, the schomiat os,
tormputenization and play are the same o5 giot macning

¢ Those whe like to study and pigy the horses wil dis <o live or vig s mavast NZVER 'w ihese
mathines because there jsp’ TENGUEN IR ana you don 1 nece sy wen Fyou chogse the
Wirner
Attachments
L]

rour pictures are attached below 6f *hrez different gatnest played whi
vaddition, we have available, tho: 1gh ot at

e in Henderson, kY
rhe maching and the quick

athed here, two shat videos showwnig the speed
<horserace at the bottom of the siot niachine.

1 3 7,
Wikt X 5.

S /
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Bebbie b 8lank

fdate
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TEXAS + BAPTISTS

BAPTIST GENERAL CONVENTION OF TEXAS

July 27, 2014

Mr. Mark Fenner

General Counsel

Texas Racing Commission
P.O. Box 12080

Austin, Texas 78711-2080

Dear Mr. Fenner,

I'am against the following proposed rule changes initiated by the Texas Racing Commission at
your June 10, 2014 meeting:

16 TAC 301.1 Definitions;

16 TAC 303.31 Regulation of Racing

16 TAC 303.42 Approval of Charity Race Days

16 TAC 309.8 Racetrack License Fees

16 TAC 309.13 Temporary License to Conduct Racing

16 TAC 309.297 Purse Accounts

16 TAC 309.299 Horseman’s Representative

16 TAC 309.361 Greyhound Purse Account and Kennel Account
16 TAC 321.5 Pari-Mutuel Auditor

16 TAC 321.12 Time Synchronization

16 TAC 321.13 Pari-Mutuel Track Report

16 TAC 321.23 Wagering Explanations

16 TAC 321.25 Wagering Information

16 TAC 321.27 Posting of Race Results

16 TAC 321.701 Purpose

16 TAC 321.703 Historical Racing

16 TAC 321.705 Request to Conduct Historical Racing

16 TAC 321.707 Requirements for Operating a Historical Racing Totalisator System
16 TAC 321.709 Types of Pari-Mutuel Wager for Historical Racing
16 TAC 321.711 Historical Racing Pools, Seed Pools

16 TAC 321.713 Deductions from Pari-Mutuel Pools

Gus Reyes | Director | Christian Life Commission, Austin Office
812 San Antonio, #410, Austin, TX 78701 | Office 512.473.2288 | Fax 512.473.2707
%s.reves@texasbaptists.orzgwww.texasbaptists.org/clc




TEXAS + BAPTISTS

BAPTIST GENERAL CONVENTION OF TEXAS

16 TAC 321.715 Contract Retention, Pari-Mutuel Wagering Record Retention
16 TAC 321.717 Effect of Conflict
16 TAC 321.719 Severability

In accordance to 2001.030 of the Administrative Procedures Act, | request statements of
responses for or against adoption be provided by the Texas Racing Commission. | strongly urge
the Texas Racing Commission to not adopt the proposed rules.

Over the past 20 years, the citizens of Texas have consistently elected members of the Texas
Legislature who have rejected attempts like this one to introduce slot-like instant electronic
gambling. The failed legislative attempts have been presented as “simple extensions” of the
gambling already legal in the State of Texas: Lottery and Bingo. The “simple extension”
arguments also include a premise that the advancement of technology somehow or another
creates a need, and in some instances an “authority” to migrate the existing gambling activity
to an electronic version and or facsimile. The elected members of the Texas Legislature have
considered and rejected the “simple extension” argument. The Texas Racing Commission
should do the same.

Beginning in early 2000, there were several legislative attempts to allow video lottery terminals
in Texas. The Texas Legislature rejected the lottery “simple extension” arguments. The
legislature’s rejection was buttressed by Attorney General Opinion No. GA-103 (attachment A)
where he opined: “Article IlI, section 47 (e) of the Texas Constitution does not permit the
legislature to authorize the state to operate video lottery terminals”.

Shortly after the video lottery initiatives fizzled, there were several legislatives attempts to
allow an electronic version of bingo in Texas. The Texas Legislature also rejected the bingo
“simple extension” arguments. In 2007, the Attorney General of Texas released Attorney
General Opinion No. GA-0541 (attachment B), where he opined: “Texas Constitution article i,
section 47 (b) authorizes the Legislature to enact legislation permitting charitable entities to
conduct bingo games for charitable purposes. The constitutional authorization for charitable
bingo does not include electronic pull-tab, which an unenacted bill of the Seventy-ninth Regular
Legislative Session would have authorized. The proposed legislation would be unconstitutional
under article I1l, section 47 (a). “Like the Texas Lottery Commission, the authority of the Texas
Racing Commission does not evolve with the advancement of technology and innovations.The
Texas Racing Commission is governed by the Texas Racing Act. The citizens of the State of
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Texas elect representatives to the Texas Legislature to administer the Texas Racing Act. The
Texas Racing Commission should reject the proposed rules because of the clear history of the
Texas Legislature’s rejection of the “simple extension” argument of legal forms of gambling,
and out of respect to the citizens of the State of Texas.

In closing, please consider all arguments, information, and questions presented in this letter to
serve as my consideration to the Texas Racing Commission not to adopt the proposed rules.

Sincerely,

44&2}4/

Director | Texas Baptist Christian Life Commission
Baptist General Convention of Texas
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ATTORNEY GENEP:AL OF TEXAS
GREG ABBOTT
September 23, 2003

The Honorable Frank J. Corte, Jr. Opinion No. GA-0103

Chair, Committee on Defense Affairs &

State-Federal Relations Re: Whether the legislature may
authorize the state to operate video

Texas House of Representatives _
P.O. Box 2910 lottery terminals (RQ-0039-GA)

Austin, Texas 78768-2910

Dear Representative Corte:

You ask whether the legislature may authorize the state to operate video lottery
terminals in the absence of a constitutional amendment permitting their operation.

Background

Article [ll, section 47 of the Texas Constitution requires the legislature to "pass laws
prohibiting lotteries and gift enterprises in this State other than those authorized by
Subsections (b), (d), and (e) of this section.” Tex. Const. art. Il § 47(a). Subsection (b)
permits the legislature to "authorize and regulate bingo games" conducted by
religious, fraternal and other nonprofit organizations. /d. § 47(b). Subsection (d)
declares that the legislature "may permit charitable raffles conducted by a qualified
religious society, qualified volunteer fire department, qualified volunteer emergency
medical service, or qualified nonprofit organizations." Id. § 47(d). Subsection (e)
states that "[t]he Legislature by general law may authorize the State to operate lotteries
and may authorize the State to enter into a contract with one or more legal entities that
will operate lotteries on behalf of the State." Id. § 47(e).

Pursuant to the constitutional directive to "pass laws prohibiting lotteries," except as
specifically authorized by other provisions of article Ill, section 47, the legislature has
adopted numerous penal statutes that prohibit various aspects of gambling. See
generally Tex. Pen. Code Ann. ch. 47 (Vernon 2003). Specifically, section 47.06(a)
provides that "[a] person commits an offense if, with the intent to further gambiling, he
knowingly owns, manufactures, transfers, or possesses any gambling device that he
knows is designed for gambling purposes or any equipment that he knows is designed
as a subassembly or essential part of a gambling device." /d. § 47.06(a). "Gambling
device" is defined as:

any electronic, electromechanical, or mechanical contrivance not excluded under
Paragraph (B) that for a consideration affords the player an opportunity to obtain
anything of value, the award of which.}'g determined solely or partially by chance,



even though accompanied by some skill, whether or not the prize is automatically
paid by the contrivance. The term:

(A) includes, but is not limited to, gambling device versions of bingo, keno,
blackjack, lottery, roulette, video poker, or similar electronic,
electromechanical, or mechanical games, or facsimiles thereof, that
operate by chance or partially so, that as a result of the play or operation of
the game award credits or free games, and that record the number of free
games or credits so awarded and the cancellation or removal of the free
games or credits . . . .

Id. § 47.01(4).

You state that "[c]urrent legislation in the House and Senate, in essence, repeals this
prohibition, and either uses this definition or a very similar definition to authorize VLT's

[video lottery terminals]."-1) In addition, the Comptroller of Public Accounts has recently
"issued an e-Texas recommendation . . . calling for Texas to implement a video lottery
system." Request Letter, supra note 1, at 1. The Comptroller's proposal states, in
relevant part:

Video lottery terminals (VLTs) are centrally monitored game machines that can
offer a variety of games of chance. VLTs typically pay out a much larger
percentage of the "take" in the form of prizes - about 90 percent - than other
forms of lottery games. State lottery agencies control these machines via a
central computer system, just as the Texas Lottery Commission does with its
lotto terminals.

Carole Keeton Strayhorn, Texas Comptroller of Public Accounts, Special Report to the
Legislature, Additional e-Texas Recommendations, ED 18 (2003), available at

www.cpa.state.tx.us/specialrpt/etxaddnl/ed18.html. You ask "whether the Texas

Legislature may authorize the operation of video lottery terminals without an
amendment to the Texas Constitution." Request Letter, supra note 1, at 2. Given your
reference to the Comptroller's proposal, it appears that your request is limited to the
legislature's authority to permit the state to operate video lottery terminals under article
ll, section 47(e) of the Texas Constitution.

The Issue

As we have noted, article Ill, section 47(a) of the Texas Constitution requires the
legislature to "pass laws prohibiting lotteries and gift enterprises." Tex. Const. art. Ill, §
47(a). As we will demonstrate, infra, this constitutional prohibition has existed for more
than a century. In 1991, Texas voters added an exception to article Ill, section 47, that
permits the legislature to "authorize the State to operate lotteries." /d. § 47(e). The
fundamental issue before us is what the voters intended in adopting that 1991
amendment.

Analysis

A. Meaning of "Lottery" under Article lIf Section 47(a)



Texas courts have consistently held that the term "lottery" includes a wide range of
activities involving the distribution of something of vaiue by chance in exchange for
valuable consideration. This construction of the term "lottery” predates our current
constitution. The constitution of 1845 and every subsequent constitution have included
a prohibition against lotteries. The constitutions of 1845, 1861, 1866, and 1869 stated
that "[n]o lottery shall be authorized by this State; and the buying [or/and] selling of
lottery tickets within this State is prohibited." Tex. Const. of 1869, art. XIi, § 36; Tex.
Const. of 1866, art. VI, § 17; Tex. Const. of 1861, art. VI, § 17; Tex. Const. of 1845,
art. VII, § 17. The constitutional convention of 1875 expanded this language in
response to activities authorized by the 1873 legislature to state that "[tIhe Legislature
shall pass laws prohibiting the establishment of lotteries and gift enterprises in this
State, as well as the sale of tickets in lotteries, gift enterprises or other evasions of the
lottery principle, established or existing in other States.” Tex. Const. of 1876, art. lll, §
47(a). But even prior to the 1876 constitution, the Texas Supreme Court had found

[that] it makes not the slightest difference whether it be styled a "Gift Enterprise,"
"Book Sale," "Land Distribution, or "Art Association," each and all are Iotteries
when the element of chance is connected with, or enters into the distribution of its
prizes. ... "Courts will inquire not into the name, but the game, to determine
whether it is a prohibited game."

Randle v. State, 42 Tex. 580 (Tex. 1874).

As early as 1899, the Court of Criminal Appeals held that operation of a "slot
machine," as described therein, constituted a "lottery." Prendergast v. State, 57 S.W.
850, 851 (Tex. Crim. App. 1899). Then, in 1936, the Texas Supreme Court considered
whether a "bank night" held at a local theater was a "lottery" under the constitution. City
of Wink v. Griffith Amusement Co., 100 S.W.2d 695 (Tex. 1936). The court articulated
the three elements necessary to constitute a lottery: (1) the offeri ng of a prize, (2) by
chance, and (3) the giving of consideration for an opportunity to win the prize. Of the
three, the court declared that "chance" is the element that constitutes the very basis of
a lottery, and without which a game would not be a lottery. /d. at 701. For our purposes,
itis sufficient that the Supreme Court had by 1936 laid out the definitive elements that
constitute a "lottery” in the State of Texas: prize, chance, and consideration.

In 1971, the legislature amended article 654 of the Penal Code, the criminal statute
that at that time implemented article lll, section 47, to permit certain "charitable
organizations to conduct lotteries for their benefit on property owned by the conducting
agency” and allowing the "sale or drawing of a prize at a fair held in this State for the
benefit of a church, religious society, veteran's organization," or similar entity. Act of
May 30, 1971, 62d Leg., R.S., ch. 922, 1971 Tex. Gen. Laws 2823. As enacted, the
amendment was intended to permit activities held under the aegis of a particular class
of charitable or quasi-charitable institution, such as churches and veterans'
organizations, that were otherwise proscribed by the Penal Code. In Tussey v. State,
494 S.W.2d 866 (Tex. Crim. App. 1973), the court held that the language of article Il
section 47, prohibited the legislature from granting this exemption. The court found that
“any effort by the Legislature to authorize, Iiféanse or legalize lotteries is



"unconstitutional in light of the constitutional provision in question. . . . Further, the
Legislature is likewise prohibited from indirectly doing so by way of exemption from
criminal prosecution.” Id. at 869. It is thus clear that, for purposes of subsection (a) of
article lll, section 47 of the Texas Constitution, the term "lottery” will be broadly
construed by the courts, and that any game newly sanctioned by the legislature must
be carefully scrutinized to determine whether it is a "lottery.” If it is, it cannot lawfully be
operated without a constitutional amendment.

Meaning of "Lottery" under Article lll, Section 47(e)

Subsequent to the court's decision in Tussey, the legislature proposed, and the
electorate approved, a series of amendments to article lll, section 47. A 1980
amendment - the present subsections (b) and (c) of article Ill, section 47 - excepted
"bingo games conducted by a church, synagogue, religious society, volunteer fire
department, nonprofit veterans organization, fraternal organization, or nonprofit
organization supporting medical research or treatment programs.” Tex. Const. art. l, §
47(b)-(c) (added by Tex. S.J. Res. 18, 66th Leg., R.S. (1979)). Subsection (d)was
added in 1989 to permit "charitable raffles" held by those entities that were already
authorized to conduct bingo games. Tex. Const. art. lll, § 47(d) (added by Tex. H.R.J.
Res. 32, 71st Leg., R.S. (1989)). The most recent amendment, subsection (e), permits
the legislature to "authorize the State to operate lotteries and [to] authorize the State to
enter into a contract with one or more legal entities that will operate lotteries on behalf
of the State." Tex. Const. art. lll, § 47(e) (added by Tex. H.R.J. Res. 8, 72d Leg., 1st
C.S. (1991)). Each of these amendments is an exception to the historical prohibition
against "lotteries” set forth in subsection (a).

Courts "rely heavily on the literal text" of a constitutional amendment and will "give
effect to its plain language." Doody v. Ameriquest Mortgage Co., 49 S.W.3d 342, 344
(Tex. 2001). Article lil, section 47(a) requires the legislature to "pass laws prohibiting
lotteries and gift enterprises in this State other than those authorized by Subsections
(b), (d), and (e) of this section." Tex. Const. art. lll, § 47(a). Subsection (e) declares that
the legislature may "authorize the State to operate lotteries and may authorize the
State to enter into a contract with one or more legal entities that will operate lotteries
on behalf of the State." Id. § 47(e). If the term "lotteries” as used in subsection (e) has
the same meaning as the use of the term in subsection (a), i.e., the expansive meaning
promulgated by Texas courts from 1874 to 1973, then the legislature may, under the
former provision, authorize the state to operate any game included within the ambit of
subsection (a), i.e., any "game of chance." Under that construction, the legislature
could permit the state, or an entity with which it contracts, to establish casino gambling
within the State of Texas. But the two sections are not identical. Subsection (a) broadly
requires the prohibition of "lotteries and gift enterprises" whereas subsection (e)
permits the legislature to authorize the state to operate lotteries. The language of
subsections (a) and (e) is sufficiently different that it is not plain from the face of section
47 whether subsection (e) permits everything that subsection (a) prohibits.

In addition to considering constitutional provisions' plain language, courts also
construe the words of an amendment "as they are generally understood.” Spradlin v.
Jim Walters Homes, Inc., 34 S.W.3d 578,780 (Tex. 2000). The fundamental rule that



courts follow when interpreting a constitutional amendment is to give effect to the intent
of the legislators who proposed it and the people who adopted it. See Gragg v.
Cayuga Indep. Sch. Dist., 539 S.W.2d 861, 866 (Tex. 1976), see also Stringer v.
Cendant Mortgage Corp., 23 S.W.3d 353, 355 (Tex. 2000) ("We strive to give
constitutional provisions the effect their makers and adopters intended."); City of EI
Paso v. El Paso Cmty. Coll. Dist., 729 S.W.2d 296, 298 (Tex. 1986) ("In construing a
constitutional amendment, we look to the intent of the framers and the voters who
adopted the amendment."). Furthermore, in determining that intent, "[clonstitutional
provisions, like statutes, are properly to be interpreted in the light of conditions existing
at the time of their adoption, the general spirit of the times, and the prevailing
sentiments of the people." Mumme v. Marrs, 40 SW.2d 31, 35 (Tex. 1931).
Moreover, "in determining the meaning, intent and purpose of a constitutional
provision, the history of the time out of which it grew and to which it may be rationally
supposed to have direct relationship, the evils intended to be remedied and the good
to be accomplished, are proper subjects of inquiry." Markouwsky v. Newnan, 136
S.W.2d 808, 813 (Tex. 1940). See also Dir. of Dep't of Agric. & Env'tv. Printing
Indus. Ass'n of Tex., 600 S.W.2d 264, 267 (Tex. 1980). Finally, courts will give weight
to a contemporaneous construction given by the legislative or executive branches of
govemnment. See Walker v. Baker, 196 S.W.2d 324, 327 (Tex. 1946).

A number of factors indicate that the voters who adopted subsection (e) did not intend
to authorize the state to operate video lottery terminals.

The Common Understanding of "Lottery” in 1991

In Armbrister v. Morales, 943 S.\W.2d 202 (Tex. App.-Austin 1997, no writ), the court
considered the meaning of the term "apportionment" as used in article lll, section 3 of
the Texas Constitution. The court observed that, "[i]n interpreting the constitution, we
give words their natural, obvious, and ordinary meanings as they are understood by the
citizens who adopted them." /d. at 205. Then the court proceeded to define the term by
reference to two dictionaries, Webster's Third NewInternational Dictionary and
Black's LawDictionary. Id. Because the intent of the electorate that adopts a
constitutional amendment is more likely to agree with the meaning of a term as defined
in a recent dictionary than with its technical meaning as construed by courts of old, it is
instructive to consider the modern common meaning of the term "lottery."

Dictionary definitions of the term "lottery” indicate that the "natural, obvious, and
ordinary," see id., meaning of the term, as understood by the voters who adopted
subsection (e), does not accord with the broadly expansive legal meaning of the term
as used in subsection (a) and construed by Texas courts from the late nineteenth
century through the Tussey case in 1973. Webster's Third NewIntemational
Dictionary defines "lottery" as "[a] scheme for the distribution of prizes by lot or
chance; esp., a scheme by which prizes are distributed to the winners among those
persons who have paid for a chance to win them, usually as determined by the
numbers on tickets as drawn at random from a lottery wheel." Webster's Third New
International Dictionary 1338 (1969). Other recent popular dictionaries accord with this
definition. See, e.g., American Heritage Disc(;cionary 1034 (4th ed. 2000) ("lottery" is "[a]



"contest in which tokens are distributed or sold, the winning token or tokens being
secretly predetermined or ultimately selected in a random drawing"); New Oxford
American Dictionary 1010 (1st ed. 2001) ("lottery" is "a means of raising money by
selling numbered tickets and giving prizes to the holders of numbers drawn at
random"). Black's LawDictionary defines "lottery" as "a method of raising revenues,
especially state-government revenues, by selling tickets and giving prizes (usu. large
cash prizes) to those who hold tickets with winning numbers that are drawn at random."
Black's Law Dictionary 959 (7th ed. 1999). These definitions reflect the common
public understanding of the term "lottery” as it was considered by the voters in 1991.
The expansive legal definition espoused in judicial decisions from 1874 to 1973 does
not. The legal definition may encompass any kind of game of chance, including slot
machines and a variety of casino games. The popular definition, on the other hand, is
restricted to a narrow and particular form of state-operated game sanctioned by the
legislature and the voters in 1991. The ballot proposition presented to the voters fully
supports this more restrictive construction.

The Ballot Proposition

Although article lll, section 47(e) authorizes "the State to operate lotteries," the
language of the ballot proposition was worded somewhat differently. The joint
resolution that placed the lottery amendment on the ballot read as follows:

Section 2. This proposed constitutional amendment shall be submitted to the
voters at an election to be held on November 5, 1991. The ballot shall be printed
to provide for voting for or against the proposition: "The constitutional
amendment authorizing a state lottery."

Tex. HR.J.Res. 8, 72d Leg., 1st C.S. (1991) (emphasis added). The Analysis of
Proposed Constitutional Amendments prepared in October 1991 by the Texas
Legislative Council states, in relevant part: "If the constitutional amendment is
approved, the legislature may, but is not required to, adopt a law authorizing a state
lottery.” Texas Legislative Council, Analysis of Proposed Constitutional Amendments,
November 5, 1991, Election (Oct. 1991) (emphasis added). The analysis continues:

The amendment specifically provides that all or part of the operation of the lottery may
be delegated to private firms. House Bill 54, passed by the 72nd Legislature, 1st
Called Session, establishes a lottery to be administered by a division of the office of
the comptroller of public accounts. Under H.B. 54, proceeds from the sale of lottery
tickets will be used to pay prizes, administrative costs, and ticket sales agent
commissions, with the balance going into the state's general revenue fund. H.B. 54 wil
take effect only if the constitutional amendment authorizing a lottery is approved.

Id. at 39 (emphasis added). The wording of the ballot proposition provides further
evidence that the legislators who proposed subsection (e) intended to authorize only a
"state lottery” and that the voters who adopted subsection (e) were approving a "state
lottery” rather than the extensive variety of games of chance prohibited under
subsection (a). Near-contemporaneous construction of subsection (e) by the attorney
general also supports this conclusion. 81



' Contemporaneous Administrative Construction

Shortly after its adoption, the Attorney General considered whether subsection (e) of
article lll, section 47 could be read to permit the state itself to operate slot machines,
and concluded that it could not be so construed. "No evidence has been presented
that any portion of the electorate believed that, in approving the amendment for a 'state
lottery," it was thereby sanctioning slot machines. And . .. a great deal of evidence
suggests that the voters who adopted the Iottery amendment intended thereby to
authorize only the traditional form of 'state lottery." Tex. Att'y Gen. Op. No. DM-302
(1994) at 10. On the basis of the "plain and definite" language of the constitutional
amendment, including the omission of the term "slot machines" from the amendment
or the ballot proposition, as well as extrinsic evidence, the opinion concluded that "[wle
should construe the language of the exception [to article Ill, section 47]inlight of our
contemporary situation, by limiting the meaning of the term 'lottery’ as approved by the
voters in 1991 to its plain meaning. . . . If the proposition passed by the legislature and
presented to the voters had been intended and understood to authorize state-operated
casinos, it would have been a simple matter for the language to reflect that intention.”
Id. at 9. In summary, "it is self-evident that voters presumed from the ballot language
that they were voting for or against the common perception of a 'state lottery,’ as
denoted by the clear language of the ballot proposition, rather than a broad spectrum
of games which embody the 'lottery principle,' as articulated by City of Wink, Tussey,
and numerous other judicial decisions." /d. at 7. Thus, the meaning of the term "lottery”
inthe constitutional provision adopted as subsection (e) in 1991 differs significantly
from the historical meaning it has been accorded in subsection (a). See Tex. Const.
art. lll, § 47(a), (e).

Attorney General Opinion DM-302 was issued less than three years after the adoption
of the constitutional amendment authorizing a state lottery. As we recently noted in
Attorney General Opinion GA-0054 (2003), "[tlhe construction placed upon statutes
and constitutional amendments soon after their enactment or adoption is entitled to
substantial weight." Tex. Att'y Gen. Op. No. GA-0054 (2003) at 4; see also id.
("contemporaneous exposition of a constitutional provision is of substantial value in
constitutional interpretation,” citing Am. Indem. Co. v. City of Austin, 246 S.W. 1019,
1023 (Tex. 1922)). Because Attorney General Opinion DM-302 (1994) was issued so
soon after the adoption of subsection (e) of article lll, section 47, it may be accorded
the status of a contemporary administrative construction.

Summary and Conclusion

To summarize, in approving the addition of subsection (e) to article Ill, section 47 of the
Texas Constitution, Texas voters in 1991 did not intend to authorize the state to
operate, or to contract for the operation of, "lotteries" in the broad sense that it has
been construed by the courts since the adoption of the 1876 constitution. "Lotteries"
under subsection (a) means any game that contains the elements of prize, chance, and
consideration. In 1991, voters approved a "state lottery" based on the common
understanding of the term at that time, as evidenced by popular dictionaries and the
ballot proposition presented to Texas voters. Moreover, Attorney General Opinion DM-
302 (1994), issued less than three years afier the adoption of article Ill, section 47(e),



‘is a contemporaneous administrative construction of that amendment which concludes
that voters in 1991 approved a narrow construction of the term "lottery" that cannot be
read to authorize the state to operate slot machines. On the basis of all these factors,
we conclude that article Il, section 47(e) of the Texas Constitution does not permit the
legislature to authorize the state to operate video lottery terminals.

SUMMARY

Article lll, section 47(e) of the Texas Constitution does not permit the legislature to
authorize the state to operate video lottery terminals.

Very truly yours,

e

GREG ABBOTT
Attorney General of Texas

BARRY R. MCBEE
First Assistant Attorney General

DONR. WILLETT
Deputy Attorney General - General Counsel

NANCY S. FULLER
Chair, Opinion Committee

Rick Gilpin
Assistant Attorney General, Opinion Committee

Footnotes

1. Letter from Honorable Frank J. Corte, Jr., Chair, House Committee on Defense
Affairs & State-Federal Relations, to Honorable Greg Abbott, Texas Attorney General
at 1 (Apr. 14, 2003) (on file with Opinion Committee) [hereinafter Request Letter].
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GREG ABBOTT

April 19, 2007

The Honorable Jane Nelson Opinion No. GA-0541
Chair, Committee on Health

and Human Services Re: Whether the Legislature may authorize electronic
Texas State Senate pull-tab bingo by statute without amending the Texas
Post Office Box 12068 Constitution (RQ-0547-GA)

Austin, Texas 78711-2068

Dear Senator Nelson:

Yourequest an opinion about the constitutionality of proposed legislation that would legalize
the use of “electronic pull-tab bingo” by nonprofit organizations that are authorized by law to
conduct charitable bingo.! Your question relates specifically to Senate Floor Amendment 24 to
House Bill 3 of the Seventy-ninth Regular Legislative Session (the “Floor Amendment”). See
Request Letter, supra note 1, at 1; see also Tex. H.B. 3, 79th Leg., R.S. (2005), S.J. OF TEX., 79th
Leg., R.S. 1807-13 (2005) (Senate Floor Amendment No. 24).2 Although House Bill 3 was not
adopted and the Floor Amendment did not become law, you are concerned that similar legislation
may be considered in the future. See Request Letter, supranote 1, at 3. You ask whether electronic
pull-tab bingo as described by the Floor Amendment would be constitutional under Texas
Constitution article I11, section 47(b), which authorizes the Legislature to adopt laws authorizing and
regulating bingo games conducted by various charitable entities. See id. at 1-2.

I Legal Background

Article I1I, section 47(a) of the Texas Constitution provides that “[t]he Legislature shall pass
laws prohibiting lotteries and gift enterprises in this State,” subject to specific exceptions. TEX.
CONST. art. II, § 47(a). A lottery is composed of three elements: (1) a prize or prizes; (2) the award
or distribution of the prize or prizes by chance; and (3) the payment either directly or indirectly by
the participants of a consideration for the right or privilege of participating. See Brice v. State, 242
S.W.2d 433, 434 (Tex. Crim. App. 1951); see also State v. Socony Mobil Oil Co., 386 S.W.2d 169,

'See Letter from Honorable Jane Nelson, Chair, Committee on Health and Human Services, Texas State Senate,
to Honorable Greg Abbott, Attorney General of Texas, at 1 (Oct. 24, 2006) (on file with the Opinion Committee, also
available at http://www.oag, state.tx.us) {hereinafter Request Letter].

*Available at http://www.legis.state.tx.us.
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172 (Tex. Civ. App.—San Antonio 1964, writ ref’d n.r.e.). This definition has been incorporated
by the Penal Code, which provides that a “lottery” is

any scheme or procedure whereby one or more prizes are distributed
by chance among persons who have paid or promised consideration
for a chance to win anything of value, whether such scheme or
procedure is called a pool, lottery, raffle, gift, gift enterprise, sale,
policy game, or some other name.

TEX. PENAL CODE ANN. § 47.01(7) (Vernon 2003).

Applying legislation that implemented the constitutional prohibition against lotteries, a 1976
judicial decision, State v. Amvets Post No. 80, held that a bingo game operated by a veterans
organization was illegal. See State v. Amvets Post No. 80, 541 S.W.2d 481 , 482 (Tex. Civ.
App.—Dallas 1976, no writ). The participants purchased cards showing numbered spaces, numbers
were selected at random and called out, and cash prizes were awarded to the first person to cover
numbers in a designated pattern. Based on these facts, the court found the game to be a “scheme or
procedure whereby one or more prizes are distributed by chance among persons who have paid or
promised consideration for a chance to win anything of value.” Id, at 482 (quoting and interpreting
definition of “lottery” in Penal Code, formerly section 47.01(6), renumbered as section 47.01(7)).2
The court held that the bingo game came squarely within the statutory definition of “lottery.” See
id. The bingo game was a lottery even though part of the revenue was contributed to charity and no
one realized any gain from it aside from personal winnings. See id. at 483.

In 1979, shortly after the Amvets opinion, the Legislature proposed an amendment to article
II, section 47 (the “bingo amendment”) allowing the Legislature to authorize and regulate bingo
games subject to specific constitutional requirements, and the voters adopted it in 1980. See Tex.
S.J. Res. 18, 66th Leg., R.S., 1979 Tex. Gen. Laws 3221 (proposed constitutional amendment);
Texas Constitution, Amendments Adopted in 1979 and 1980, 1981 Tex. Gen. Laws 4227 (adoption
of amendment). The bingo amendment adopted subsections 47(b) and (c), which provide in part:

(b) The Legislature by law may authorize and regulate bingo
games conducted by a church, synagogue, religious society, volunteer
fire department, nonprofit veterans organization, fraternal
organization, or nonprofit organization supporting medical research
or treatment programs. . . .

(c) The law enacted by the Legislature authorizing bingo
games must include [a requirement that organizations conducting

*See Act of May 24, 1973, 63d Leg., R.S., ch. 399, § 1, 1973 Tex. Gen. Laws 883, 965 (adopting Penal Code
section 47.01(6)), amended by Act of May 29, 1993, 73d Leg., R.S,, ch. 900, § 1.01, 1993 Tex. Gen. Laws 3586,
3690-91 (renumbering Penal Code section 47.01(6) as section 47.01(7)).
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bingo make reports to the comptroller about amount and use of
proceeds collected from bingo games].

TEX. CONST. art. III, § 47(b)(c). Bingo games authorized by a law adopted pursuant to article III,
section 47(b) are excepted from the prohibition against lotteries in section 47(a). See id. § 47(a).

In 1981, the Legislature adopted the Bingo Enabling Act (the “Act”) pursuant to the
authorization in the bingo amendment. See Act of Aug. 11, 1981, 67th Leg., 1st C.S., ch. 11, 1981
Tex. Gen. Laws 85. The Act is now found at Occupations Code chapter 2001 and is administered
by the Texas Lottery Commission. See TEX. OCC. CODE ANN. §§ 2001.001, .051, .054 (Vernon
2004). It provides for licensing certain charitable and fraternal organizations to conduct bingo
games. See id § 2001.101. The Act also governs fiscal matters such as permissible expenses,
accounting for bingo proceeds, charitable distributions, and taxes. See id §§ 2001.451-.459 (bingo
accounts and use of proceeds), §§ 2001.501—.515 (taxes and prize fees).

IL Proposed Legislation

The Floor Amendment would have amended the Act to authorize “electronic pull-tabbingo,”
a game it defined as “an electronic version of pull-tab bingo that is played on a card-minding device
or electronic monitoring terminal using electronic pull-tab bingo tickets.” Tex. H.B. 3, 79th Leg.,
R.S. (2005); S.J. of TEX., 79th Leg., R.S. 1807 (2005) (proposing adoption of Occupations Code
section 2001.002(9-b)). A “card minding device” as defined by commission rule is:

[alJny mechanical, electronic, electromechanical or
computerized device, and including related hardware and software,
that is interfaced with or connected to equipment used to conduct a
game of bingo and which allows a player to store, display, and mark
abingocard. ... A card-minding device shall not be a video lottery
machine. ...

16 TEX. ADMIN. CODE § 402.100(5) (2006) (Tex. Lottery Comm’n, Definitions); see also id.
§402.302(a)(2)(A) (Tex. Lottery Comm’n, Card-Minding Systems) (defining “card-minding device”
as a component of a card-minding system).

Pull-tab tickets are at present defined by the Act as “tickets with perforated break-open tabs,
made of paper or paper products, the face of which is covered or otherwise hidden from view to
conceal numbers, letters, or symbols, some of which have been designated in advance as prize
winners.” TEX. Occ. CODE ANN. § 2001.002(24) (Vernon 2004) (defining “pull-tab bingo”). An
“[e]lectronic pull-tab bingo ticket”as defined by the Floor Amendment would be “an electronic ticket
used in electronic pull-tab bingo that is issued from a finite deal of tickets in which some of the
tickets have been designated in advance as winning tickets.” Tex. H.B. 3, 79th Leg., R.S. (2005);

“While the Texas courts have not addressed any kind of pull-tab game, a federal court has described electronic
pull-tab games as follows:

(continued...)
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S.J. of TEX., 79th Leg., R.S. 1807 (2005) (proposing adoption of Occupations Code section
2001.002(9-c)). The Floor Amendment would also have permitted the use of a computer program
or electronic equipment to create, shuffle, store, and configure electronic pull-tab bingo tickets, to
distribute these to the screens where the game is played, and to account for electronic credits
purchased, played, or won. See Tex. H.B. 3, 79th Leg., R.S. (2005); S.J. of TEX., 79th Leg., R.S.
1807-09 (2005) (proposing adoption of Occupations Code sections 2001 .002(26-a) and 2001.4091
to define and authorize use of a “site controller”). A “player account card,” dispensed by a cashier
or terminal, could be used to enable or track the play of such electronic games, track electronic
credits purchased, played, or won, and redeem such credits through a cashier or a terminal. See
S.J. of TEX., 79th Leg., R.S. 1807—-09 (2005) (proposing adoption of Occupations Code sections
2001.002(20-a) (defining “[p]layer account card”) and 2001.002(20-b) (cashier or terminal)).

1.  Legal Analysis

With this background in mind, we consider whether Texas Constitution article 111, section
47(b) authorizes the Legislature to provide for “electronic pull-tab bingo” as set out in the Floor
Amendment. The constitutional provision refers to “bingo games” but does not define this term.
See TEX. CONST. art. ITI, § 47(b)—(c). In interpreting a constitutional provision, the courts begin with
the text of the constitution, but if there is doubt as to the meaning of the literal text, they will
consider the intent of the people who adopted the provision. See Wentworth v. Meyer, 839 S.W.2d
766, 767 (Tex. 1992); Aerospace Optimist Club v. Tex. Alcoholic Beverage Comm'n, 886 S.W.2d
556, 558 (Tex. App.—Austin 1994, no writ); Tex. Att’y Gen. Op. No. GA-0103 (2003) at 5.
Moreover, “[w]hen determining the purpose of a [constitutional] provision, we will consider the evil
to be remedied and the good to be accomplished by that provision.” Aerospace Optimist Club, 886
S.W.2d at 55960 (quoting Brown v. Meyer, 787 S.W.2d 42, 45 (Tex. 1990)).

We first consider the purpose of the bingo amendment. The court in Aerospace Optimist
Club, considering whether article III, section 47(b) barred the state from taxing bingo proceeds,
stated that the “evil to be remedied” by the constitutional amendment legalizing bingo “was selective
enforcement of laws prohibiting gambling and lotteries.” Id. at 560. See HOUSE STUDY GRroup,
SPECIAL LEGISLATIVE REPORT, CONSTITUTIONAL AMENDMENT ANALYSIS (Apr. 30,1980)at 21 (law
against bingo is selectively enforced to permit bingo games held by religious and non-profit
organizations); TEXAS LEGISLATIVE COUNCIL, ANALYSES OF PROPOSED CONSTITUTIONAL
AMENDMENTS, FOR ELECTION NOVEMBER 4, 1980, at 9—10 (law enforcement authorities in some
communities do not enforce the prohibition against bingo games). The “‘good to be accomplished,’
or the overall purpose of the amendment, was thus the legalization of bingo operations to create
uniformity in law enforcement and to prevent otherwise law-abiding citizens from committing

%(...continued)

There is now a computerized version of pull-tabs. The computer randomly
selects a card for the gambler, pulls the tab at the gambler's direction, and displays
the result on the screen. The computer version . . . has a fixed number of winning
cards in each deal.

Cabazon Band of Mission Indians v. Nat’l Indian Gaming Comm'n, 14 F.3d 633, 635 (D.C. Cir. 1994).
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criminal acts by participating in bingo games.” Aerospace Optimist Club, 886 S.W.2d at 560. The
purpose of the bingo amendment was to legalize and regulate the kind of bingo game conducted by
a veterans organization in Amvets. See Amvets, 541 S.W.2d at 482-83.

To ascertain the intent of the people who adopted the constitutional provision, we may look
to other sources for the meaning of “bingo” as used in the bingo amendment. See Aerospace
Optimist Club, 886 S.W.2d at 560 (citing Wentworth, 839 S.W .2d. at 767). Legislative construction
and contemporaneous exposition of a constitutional term can be a valuable aid in determining the
meaning and intention of a term used in the constitution. See id. (citing Am. Indem. Co. v. City of
Austin, 246 S.W. 1019, 1023 (Tex. 1922)); see also Hill County v. Sheppard, 178 S.W.2d 261, 263
(Tex. 1944) (legislative definition of a term adopted near in time to a constitutional provision that
includes the same term will be given great weight in determining meaning of constitutional term).

The Bingo Enabling Act was adopted in 1981, soon after the voters’ ratification of the bingo
amendment, and it thus provides a contemporaneous legislative understanding of the meaning of
“bingo games” in article I, section 47(b). The 1981 Act defined “[b]ingo” as “a specific game of
chance, commonly known as bingo or lotto, in which prizes are awarded on the basis of designated
numbers or symbols on a card conforming to numbers or symbols selected at random.” Act of Aug.
11, 1981, 67th Leg., 1st C.S,, ch. 11, § 2, 1981 Tex. Gen. Laws 85, 85; see also id. § 39, at 100
(similar definition of “bingo” in a section on unlawful bingo). The term “card” in the definition
indicates that the Legislature had in mind traditional bingo played on cards when it implemented the
bingo amendment. Althougha 1995 enactment deleted “card” from the statutory definition of bingo,
the same bill declared that “[n]othing in this Act shall be construed as authorizing any game using
a video lottery machine or machines,” describing such a machine as an electronic video game
machine, that upon the insertion of cash enables the player to play a game from which he may
receive free games or credits that can be redeemed for cash. See Act of May 29, 1995, 74th Leg.,
R.S., ch. 1057, §§ 1, 10, 1995 Tex. Gen. Laws 5222, 5225. The deletion of the word “card” from
the definition of “bingo™ does not mean that the Legislature thought that bingo as authorized by
article III, section 47(b) could be played on an electronic machine or device.

In addition, the legislative history of article III, section 47(b) supports the view that this
provision relates to the Amvets type of bingo game. A 1980 report by the House Study Group on the
proposed bingo amendment describes bingo as involving social interaction. “Bingo is a social
function. It brings people together who want to be together. Its social nature is one of the ways it
differs from games like roulette or slot machines.” HOUSE STUDY GROUP, SPECIAL LEGISLATIVE
REPORT, CONSTITUTIONAL AMENDMENT ANALYSIS (Apr. 30, 1980) at 22; see TEXAS LEGISLATIVE
COUNCIL, ANALYSES OF PROPOSED CONSTITUTIONAL AMENDMENTS, FOR ELECTION NOVEMBER 4,
1980, at 10 (stating that bingo games provide an opportunity for entertainment, social gathering, and
relaxation for a significant part of a community, in particular, elderly persons). This aspect of bingo
indicates that when the bingo amendment was adopted, the game of bingo was understood to be the
bingo game described in Amvets, and nota game played electronically. The social interaction present
in traditional bingo is diminished, if not eliminated, in a game played by an individual on a computer
monitor. The Supreme Court of Wyoming, in an exhaustive opinion determining that electronic
bingo was not “bingo” within a 1971 statute, noted that “[blingo-type games contemplate a group
activity, often social.” Fraternal Order of Eagles Sheridan Aerie No. 186, Inc. v. State ex rel,
Forwood, 126 P.3d 847, 859-60 (Wyo. 2006).
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1V. Conclusion

For these reasons, we believe that a Texas court would find that “bingo” within article I1I,
section 47(b) does not include “electronic pull-tab bingo” as described by Senate Floor Amendment
No. 24 to House Bill 3 of the Seventy-ninth Regular Legislative Session. The electronic pull-tab
bingo game would not be excepted by section 47(b) from the prohibition against lotteries in section
47(a) and accordingly would be unconstitutional under article I, section 47(a).
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SUMMARY

Texas Constitution article III, section 47(b) authorizes the
Legislature to enact legislation permitting charitable entities to
conduct bingo games for charitable purposes. The constitutional
authorization for charitable bingo does not include “electronic pull-
tab bingo,” which an unenacted bill of the Seventy-ninth Regular
Legislative Session would have authorized. The proposed legislation
would be unconstitutional under article I1I, section 47(a).

KENT C. SULLIVAN
First Assistant Attorney General

ELLEN L. WITT
Deputy Attorney General for Legal Counsel

NANCY S. FULLER
Chair, Opinion Committee

Susan L. Garrison
Assistant Attorney General, Opinion Committee
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July 9, 2014

Robert Schmidt, M. D.

Chair, Texas Racing Commission
8505 Cross Park Dr. #110
Austin, Texas 78754

Re: Request Proposing the Following Rule Amendments and New Rules Authorizing Historical Racing
Dear Chairman Schmidt:

The Texas racing industry urgently needs help to prevent its imminent collapse and to ensure its survival. As the
Chicf Executive Officer of the Texas Association of Business, I have heard from industry leaders that other states
are providing more competitive and lucrative purses at race tracks. This is forcing Texans to pursuc racing in
neighboring states and move their horse operations (owners, breeders and trainers) to these more competilive
environments.

In 2004, almost 19,000 Texans were employed in the Texas horse racing industry. Since that time, significant
numbers of owners, breeders, and trainers have lefi Texas for other states in which higher purses are offered This
decline is causing a ripple effect in Jjobs across the state of Texas. This pattern will only cause the Texas horse racing
industry to continue its rapid decline, while neighboring states flourish.

On December 10, 2013, the Chair of the Texas Racing Commission appointed an Advisory Committee to explore
ways of helping the Texas racing industry to survive. The Committee believes that allowing licensed Texas
racetracks to offer pari-mutuel wagering on historical races is the best achievable means of providing such help and
is working on rules to license and regulate such wagering.

A growing number of states, notably Kentucky and neighboring Arkansas, are allowing licensed racetracks to offer
pari-mutuel wagering on horse races previously run at licensed tracks. In those states, wagering on historical races
has increased the fan base for live races, the size of purses, and revenues for the states and their racetracks. Because
other states are permitting their tracks to offer wagering on historical races, the Texas industry is at a growing
competitive disadvantage. Horsemen are leaving Texas for states where higher purses are being offered as the result
of wagering on historical races.

As the voice for Texas business and economic development, the Texas Association of Business strongly supports the
efforts of the Texas Racing Commission to use its licensing, regulatory and rule-making powers to help the
struggling Texas racing industry keep pace with new technological developments and with the new innovative pari-
mutuel wagering opportunities those developments have made possible. The additional purse money, increased fan
base and increased competitiveness in the racing industry will be felt throughout the horse racing and agriculture
industries.

Please support this effort to save the desperate Texas horse industry and protect the jobs it provides.

Sincerely,
Bill Hammond

cc: Chuck Trout, Executive Director. Texas Racing Commission

1209 Nuvces ® Aot i, Tevy 78701
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Estimated Economic Impact of HRT's in Texas

Kentucky Purse Incrcase Since Arkansas Purse Increase Since
Inception of HRT's Inception of HRT's
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1 2 3 1 2 3
Arkansas and Kentucky have a short history to Estimated Purse Increase w/HRT's
compare upon but results have been positive. Estimated
With the introduction of Historical Racing at 1ol

Oaklawn in Arkansas in 2001 and Kentucky
Downs in 2011, both tracks showed a steady
increase in their Daily Avcrage Purse
Distribution. Kentucky averaged a 53 %
purse increase over the first 3 years while
Arkansas showed and average increase of
38% in their first 3 years.

12M

Current
Texas Purses

Alternatively, Kentucky Downs HRT's contributed over 9.6M to purses over 30 months since its
inception. Therefore, it is reasonable to assume the 3 major operating tracks in Texas could

contribute similarly, resulting in a purse increase of 46% over current Texas purses of 27M in
2013 of 12M a year.

46% Average Annual Purse Estimates
Texas' 3 Major Tracks With HRT's
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FRANKLIN-SIMPSON CHAMBER OF COMMERCE

July 25, 2014

Mr. Chuck Trout

Executive Director

Texas Racing Commission
P. O. Box 12080

Austin, Texas 78711-2080

As Executive Director of the Franklin-Simpson Chamber of Commerce 1 must be acutely aware
of the economic aspects of this community of 18,000. Whether it be local retail, industrial
manufacturing or charitable gaming, all are extremely important,

Since Charitable Bingo came to our community millions of dollars have been invested in our
schools, various arts programs and other worthwhile causes. Simply put, Charitable bingo is
the lifeblood of many non-profits in this community.

Kentucky Downs is home to three major charities who operate six successful sessions during
the week. A review of those charities and their operations shows complete satisfaction not only
with the environment but also with the degree of success each charity is enjoying. Kentucky
Downs houses one of the largest bingo halls in the community.

Our community is home to five bingo halls with each hall showing a high rate of success.
Because of the increased demand in the past two years two new halls have opened within one
mile of the Kentucky Downs location. This alone shows that bingo successfully coexists with
historic horse racing in our community, with both activities working very harmoniously with
each other to the benefit of our citizens and our local businesses.

The increase in patrons for the bingo games which prompted the new halls has also been a
boost to our community's economic well-being in other areas. Many who play come from
outside our community and frequent our service stations, restaurants and shops, providing
jobs and additional tax revenue which allows our community to continue a phenomenal rate of
growth. We have been recently cited as the 6th fastest growing community in the
Commonwealth.

Bingo thrives in this community and the continued growth of this form of entertainment
continues to be an important aspect to the educational and cultural life of Franklin and
Simpson County.

K‘ﬁchae; § Thﬁéfnon-é- {

Executive Director
Franklin-Simpson Chamber of Commerce

A SIMPSON COUNTY

201 South Main Street = P.0O. Box 513 « Franklin, KY 42135-0513 « (270) 586-7609 ® www.f-schamber.com
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July 3,2014

Ms. Mary Welch

Assistant to Executive Director
Texas Racing Commission
8505 Cross Park Dr., #110
Austin, TX 78764

Re: The City of Grand Prairie, Texas, Supports Horse Racing in Texas

The city of Grand Prairie supports the Texas Racing Commission’s proposed rules that permit
historical racing terminals in Texas.

Lone Star Park at Grand Prairie, Class I thoroughbred horse racetrack, is an integral part of the
Grand Prairie economic engine. The proposed rules are good for Lone Star Park, good for Grand
Prairie and good for the Dallas-Fort Worth Metroplex.

We all know the horse racing industry in Texas has suffered tremendous declines in the last ten
(10) years due to the lack of incentives for racing in Texas that surrounding states have provided
to their racing industry. This has resulted in the surrounding states having higher purses, and the
migration of horses and jobs out of Texas to these other states.

The Texas Racing Commission has proposed new rules to provide for pari-mutuel wagering on
historical racing at Texas racetracks. Historical racing terminals allow wagering on horse races
conducted in the past. Historical racing, if approved, will provide substantial increases in purses
for live racing conducted in Texas. This will bring horses and jobs back to Texas and promote
economic development in Texas agricultural, horse breeding, horse training, greyhound breeds,
and greyhound training industries as well as other racing related industries.

Respectfully,

Ron Jensen
Mayor

Office of the Mayor * PO.Box 534045 ¢ Grand Prairie * Texas * 75053-4045 e« Office: 972-237-8012 * Fax: 972-237-8088
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GLI

World Headquarters

600 Airport Road
Lakewood, NJ 08701

Phone (732) 942-3999
Fax (732) 942-0043

www.gaminglabs.com

Worldwide Locations

World Headquarters
Lakewood, New Jersey

U.S. Regional Offices
Colorado
Nevada

International Offices
GLI Africa
GLI Asia
GLI Australia Pty Ltd
GLI Austria GmbH
GLI Europe BV
GLI Italy
GLI South America

July 25,2014

Via Fax (512-833-6907)
Texas Racing Commission
Atin. Mary Welch

P. O. Box 12080

Austin, Texas 78711-2080

Re: Comment on Proposed Rules Regarding Historical Racing published
on June 27, 2014 in the Texas Register.

Dear Ms. Welch:

[ am Vice-President of Governmental Relations and General Counsel of
Gaming Laboratories International, LLC (“GLI”). GLI provides the gaming and
wagering industries with independent compliance evaluation. inspection, and

testing of all types of gaming technology (both hardware and software), including

the technology used to make pari-mutuel wagers on historical racing. Since its
founding in 1989, GLI has consulted on and/or tested gaming and wagering
equipment for more than 455 jurisdictions all over the world. GLI’s Totalisator
System Division provides testing and auditing services to pari-mutuel regulators
and has tested totalisator systems operating in Texas and other states.

Historical racing terminals allow pari-mutuel wagers to be made on
historical races using self-service terminals. Existing technology allows the pari-
mutuel nature of such wagers to be independently tested and verified, and the
wagering information and pool totals to be independently audited.

[ have reviewed the proposed rules of the Texas Racing Commission,
which, if adopted, would authorize pari-mutuel wagering on historical races at
licensed Texas racetracks. Those rules provide the Commission with all the
regulatory powers and oversight necessary to ensure and verify that each wager
offered on a self-service historical racing terminal at a Texas racetrack is a pari-
mutuel wager within the meaning of the Texas Racing Act and that the wagering
information and pools associated with that wager are audited.

Very truly yours,

Ly

Kevin P. Mullally
Vice-President of Governmental Relations
and General Counsel
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Charles R. Wade
Pastor Emeritus, First Baptist Church Arlington
Executive Director, BGCT (Retired)

Texas Racing Commission
PO Box 12080

Austin, Tx. 78711-2080

RE: PROPOSED RULEMAKING OF RACING MACHINES

Dear Friends:

When pari-mutuel gambling was legalized in Texas several years ago, we noted that horse racing was, in fact, in
decline across the United States. We suggested that it was highly unlikely that the proposal to start major horse racing
venues in Texas would be as valuable as a source of tax revenue as promised.

That has been the case. Year after year the proponents of more gambling in Texas have sought ways to insert
their schemes into the lives of Texas people. We have never opposed horse racing as a sport...just the legalization of
gambling as a part of it. Clearly, the advocates of gambling with horse racing feel their sport cannot survive on its own

merits, but requires more and more opportunities to involve people in gambling games to support the horses. | am not
sure if the horses would approvel

Please note that | oppose strongly the legalization of “historical racing” machines since they are merely slot
machines with a racing theme.

The state of Texas does not need to prey on its own people to support the worthwhile goals of our state.
Sincerely,

(U fidots—

Charles R. Wade
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Ann Church
Vice President, State Affairs

WE ARE THEIR VOICE. 600 Pennsylvania Avenue SE, Suite 450
Washington, D.C. 20003
ann.church@aspca.org
202.621.9226

WWW.aSpca.org

July 2, 2014

Texas Racing Commission
P.O. Box 12080
Austin, TX 78711-2080

Re: Proposed Rules to Authorize “Historic Racing” Machines — Oppose

Dear Commissioners:

On behalf of the American Society for the Prevention of Cruelty to Animals (ASPCA) and our more than
150,000 members and constituents in Texas, I respectfully ask that you reject the proposed rules to
Jegalize “Historic Racing.” Historic racing will prop up the intolerably cruel “sport” of greyhound racing
by providing millions in subsidies to this dying industry.

Greyhound racing is losing profits rapidly as the public becomes increasingly outraged at the
cruelty that is so rampant at Texas’ last remaining operating racetrack. Greyhounds at Gulf
Greyhound Park spend their racing lives confined, suffer terrible injuries, and often are killed
once they are no longer profitable. Since 2008, more than 2,000 greyhound injuries have been
reported, including 86 greyhounds who died or were euthanized.

Subsidizing greyhound racing is poor public policy. At the very least, the decision to subsidize this
industry by expanding gambling machines should not be made without a full legislative debate.

The ASPCA and our members thank you for your consideration of our comments. Please do not hesitate
to reach out if you have any questions regarding our position.
S

QO .
Ann Church ‘

Vice President, State Affairs
American Society for the Prevention of Cruelty to Animals

Sincerel
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Racing Commission Should Abandon Effort to Legalize “Historical Racing” Slot
Machines

Comments of the Texas Public Policy Foundation to the Texas Racing Commission on proposed
changes to 16 TAC 8301.1

The Texas Racing Commission has proposed changes to 16 TAC §301.1 to allow gambling on “historical
racing, ... a previously run horse or greyhound race.” While on the surface “historical racing” may sound
like something akin to horse racing and pari-mutuel wagering, a quick glance at the picture below of the
type of “instant-racing” machine that could be allowed under this proposed rule change paints a very
different picture:

YU," rillig's Gold Rugh| Resul
.lon‘.hlt e e

“Yukon Willie’s Gold Rush!” looks very much like a slot machine, despite the small window in the upper
right-hand corner that shows a three second clip of the end of a “historical” horse race. When seen in action,
the resemblance to a slot machine is even more apparent.

When voters went to the polls in 1987, they were asked to vote for or against “the legalization of
pari-mutuel wagering under the Texas Racing Act.” Voters approved the proposition, and Texas has
allowed betting on horse and greyhound racing since about that time.

It is highly doubtful, however, that Texas voters in 1987 or today would recognize the form of gambling the
Commission is now trying to make legal as a type of pari-mutuel wagering on horse races. The same goes
for members of the Texas Legislature who voted to send the question of legalizing pari-mutuel wagering to
the voters.

Others will no doubt submit a complete legal analysis of the problems with the Commission approving
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historical racing under current Texas law. In our comments, the Foundation will simply note the problem
with state agencies acting without clear statutory authority on issues that are clearly the prerogative of the
Texas Legislature—or the Texas people.

A recent example of this was the Public Utility Commission’s attempt to reverse 20 years of movement
toward competition in the electricity market by imposing a $3 billion electricity tax on consumers in the
form of a capacity market. The PUC stopped its capacity market campaign after hearing from numerous
members of the Legislature that the PUC was exceeding its authority.

Similarly, 15 members of the Texas Senate have sent a letter to the Commission noting the problems that
the current rule poses:

These rules appear to be an attempt by the Racing Commission to circumvent the Legislature’s
authority to decide what types of gambling are and are not legal. In the rule proposal, the
Commission essentially admits that it is expanding the definition of pari-mutuel wagering, as it
says the “mode and manner of pari-mutuel wagering...continues to evolve”, and that historical
racing “is distinct from live or simulcast racing”. The proposed rules note the “primary advantage
of historical racing is the additional revenue it provides” for horse and greyhound racing. While
adopting new rules to reflect new or changing technologies is a good thing for the state, adopting
rules that fundamentally change the types of activities regulated, or allowed, is not an activity state
agencies should undertake.

Along with the admonition from the senators, the long and contentious history of the legislative debate over
the legalization of gambling in Texas should be sufficient to stop the Commission’s efforts to allow
“historical racing” by administrative fiat.

Beyond the problem of the Commission encroaching into legislative policy decisions, the Foundation does
not believe that historical racing should be approved at all in Texas. The Foundation’s position is based on
three reasons:

e Texas does not need more revenue. One of the main reasons given by proponents of expanding
legalized gambling is the increased revenue that would come to the state. However, the Foundation
believes that raising revenue to keep up with spending is not the way to operate government.
Instead, Texas should keep government spending at the level necessary to match available revenue.
This approach of “living within one’s means” is simple and commonsense, and is in fact the same
one that each Texas family puts into practice every day. Though Texas has accomplished this better
than most other states, we still have plenty of room for improvement. For instance, since 2004
spending in Texas has increased 8.8 percent faster than population growth plus inflation, at a cost to
Texans this year of more than $8 billion. Whether this increased revenue comes from expanding an
existing tax like the margin tax or from instituting a new tax like a tax on gambling, the result is the
same: more government. In addition, the revenue gains alleged in connection with gambling are
almost always overstated. When voters approved pari-mutuel wagering in 1987, Texas’ Legislative
Budget Office estimated that “pari-mutuel wagering could produce more than $110 million a year
for the General Revenue Fund,” much more than is being generated today.

e The cost of gambling exceeds its benefits. There is ample data from other states that the hidden
costs of gambling may largely offset any predicted gains. While there is general agreement that
gambling can provide increased state revenues and that there are socioeconomic costs attached to
these revenues, researchers disagree about the dollar value assigned to these costs and whether the
net fiscal impact is positive or negative. Costs associated with gambling include: (1) a reduction of
approximately 10 percent in state lottery revenues; (2) an investment of approximately 10 percent
of revenues in regulatory costs for gambling; (3) criminal justice costs underwriting an 8 to 13
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percent increase in crime; (4) lost state and local revenue resulting from diversion of spending from
goods and services to gambling; and (5) lost jobs resulting from decreased spending on
non-gambling goods and services.

e Gambling laws in Texas are anti-market. Gambling as currently exists in Texas and as proposed
under this rule is conducted by cartels authorized by law or administrative procedure. This type of
arrangement has nothing to do with free markets or individual liberty. In fact, it has more in
common with the Stamp Act and other acts of the English Parliament that made certain forms of
commerce illegal in the American colonies except when conducted by those approved by the
English government.

For all these reasons, the Foundation opposes the Commission’s proposed changes to 16 TAC §301.1.
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| Mailing Address - Office L= . Mailing Address - Ranch
| 5350 North IH 35 RC Runm:‘zg Horses 1450 FM 2438
New Braunfels, TX 78130 Seguin, TX 78155
(830) 625-8256 A e (830) 303-8056

(830) 620-4328 - Fax et T - AR, Fax - (830) 620-4328

Alfred & Melba Jo Riedel
OWNERS

July 1, 2014

Texas Racing Commission
Chuck Trout, Executive Director
PO Box 12080

Austin, Texas 78711

Dear Commissioners,

the first step in saving the Race Horse Industry in Texas!! It will allow Texas tracks to
to remain competitive and keep our horses at “HOME™!

current betting terminals used to wager on races at other racetracts- like Kentucky Derby
at Churchill Downs!! We've watched as Kentucky and Arkansas purses have grown
substantially as a result of allowing Historical Racing! Recently, Kenneland has gained
approval to conduct historica] racing. They are building a MULTI-MILLION dollar
facility that will create Jobs and add significant purse money to their live meet!!

PLEASE LET US HAVE THE SAME OPPORTUNITY!

Since 2004 the number of live races in Texas has Declined 50%, live wagering in this

is down 66% and most importantly Commissioners, the number of foals bred in TEXAS
is also Down 66%! That's unacceptable to Texas Breeders who will be forced to move
from our Home state or quit our businesses!

We believe that permitting pari-mutual wagering on Historical races in Texas would
halt and reverse those declines in jobs, purses, live races, and wagering!
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Page 2

As a Texas Horseman, I am grateful for your careful consideration of this matter. You have our
very continued existence in your hands

and I trust that you will handle it with care and under-
standing of what this step means to us and TEXAS!
Thank You, _

RC Running Horses
Alfred and Melba Jo Riedel
1450 FM 2438

Seguin, TEXAS 78155

CC: Texas Quarter Horse Association

106



42006 Mill Creek Rd.
John Roe Horse Racing . . Magnolia, TX 77354-1846

832-693-0560
Johnroel@peoplepc.com

Steps must be taken to adopt the proposed rule amendments ASAP. Without them, the race is over for
. us as Texas horsemen before we've even left the starting gate. We'd like Just like the same opportunity
as the horseman have in our surrounding states.

. As a Texas Horseman, | am grateful for your carefil consideration of this matter.
5 W
ohn H.. Roe

. TX Owner License #131019
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Mr. & Mrs. Michael C. Danapas

Thoroughbred Racing Horses
Beyond Words Farm & Ranch

AN Beefmaster Cattle
15072 CR 343 All Natural Grass-Fed/Finished Beef
Kings Lane Registered Nigerian Dwarf Goats

Tyler, TX.75708 Chance@Beyondwordsranch.com

July 3, 2014

To Executive Director Chuck Trout.

To Commissioners: Robert Schmidt, Ronald F. Ederer, Mike Martin, Gloria Hicks, Gary P. Aber, Vicki
Weinberg, John T. Steen I1I, Ann O’Connell, Cynthia Leon, and Susan Combs.

I urge you to act, approve and immediately adopt the rules concerning Historical Race Machines as

detailed in the Texas Register. Your action in favor of this issue will give some well-deserved relief to
Texans. This opportunity will especially help those in the Equine and related Agricultural sectors who
have struggled for years to do business in our beloved State at a disadvantage in the marketplace. You

know the benefits are great from this new dimension of pari-mutuel wagering as it has been demonstrated
in other States.

You have our support in taking action in this matter and helping us to have a fighting chance in the fut re.
Respectfully,

) / /

Michael C. Danapas
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Let tha TRC Know What You Think

It Is past time for the Texas Legislature to stop trying to legisiate moraiity. Those who wish to wager on
historical races shauld be allowed to do so on their own froc will. The government needs Lo stop
trampling on indlvidual liberty and this |s a prime example of government intrusion onto an individual's

opponents of this issue are hypocritical and assert their moral relativism into the fray. People should be
allowed to exercise their free will in matters such as this — the government should not inhibit the
exercise of man’s free wili - especially when very vocal special interests groups are leading the charge.

Am | saying that “everything ought to be legal?” If that is not what | am saying then where does one
draw the line? The line is already drawn in laws on the beoks regarding criminal statutes. Murder, rape,
drug dealing, etc. are In-fact criminal behaviors, and laws have been enacted to deal with these
offenses. Arguing that there is moral equivalency of histarieal wagering on racetracks to criminal
behavior may be fodder for the drive-by-low-information citizen — but not for me. Government needs to
get out of the way of free-enterprise and aliow historical wagering to proceed. Any moral decay
assoclated with this can be dealt with by laws already on the books,

Besldes, there ig probably a way to tax this enterprise and grow the state revenues, That money Is
already supposed to be used to fund projects such as women’s shelters, drug-dependency programs and
programs deslgned to combat the llis of soclety. Do the t thing to su al s of agri

llow histori agering to occur. To not do so would b slap | ace to T

agricultural enterprise in manv forms,

Max Dow, DVM, MPH
2717 5. Main

Lindale, Texas 75771
903-316-3579
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Louis A. “Trey” Malechek, I11
3850 Corporate Cenger Drive 7
Bryan, Texas 77802
(979) 776-9800

July 8, 2014
Texas Racing Commission
Chuck Trout, Executive Director

P. O. Box 12080
Austin, Texas 78711

Dear Commissioners:

As an American Quarter Horse and Thoroughbred Horse breeder, a race horse owner, a partner in
Granada Farms and the 2013 President of the Texas Quarter Horse Association, I strongly urge you
to adopt the rules for Historical Racing Terminals, as proposed.

The adoption of the rules will aid the Texas Quarter Horse Association and the Texas Thoroughbred
Association to increase breeders awards. Increased purses could help bring back some of the mares
and stallions that breeders have moved to surrounding states in order to take advantage of the other

states large breeder programs and large purses.

As a horseman, 1 am grateful for your careful consideration of this matter. You have our very
continued existence in your hands and ! trust that you will handle with care.

Respectfully,
Trey Malechek

TM:ls
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July 14,2014

Texas Racing Commission

Chuck Trout, Executive Director

Dear Commissioners,

| am urging you to support the pari-mutuel wagering now being considered. This can be a very
important step to rebuild the breeding and racing industry in Texas. We cannot provide the good horses
our tracks need with the purse money now being awarded. Texans love to bet on competitive races, but
most of our breeders are leaving the business or going out of state. We need good athletes just like any
sport. Pretty soon there won't be enough Texas bred horses. We will not even need a racing
commission.

| speak from twenty years of racing and breeding , and | know the great traditions, great horses, the
fantastic people who lave this sport. We don’t want it to die. We want to rebuild the equine industry
back to the economic level it once had.

Respectfully, | submit my opinion as an owner,breeder, and farm owner.

ue Cook ,Cook Racing
Richland Ranch

Corsicana,Tx
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CRISP*F REEZE

ATTORNEYS AT LAW

1921 MOORES LANE » TEXARKANA, TX 75503 » PH 903-831-4004 o FAX 903-831-4006

J. DAVID CRISP DAVID FREEZE CAMMIE AUTREY-MOODY
BOARD CERTIFIED * CIVIL TR A. ADVOCACY CERTIFIED MED ATC 3 OFF CE ADMINISTRATOR
NATIONAL BOARD OF "R AL ADVOCACY
BOARD CERTIFIED  PERSONAL NIURY TRA. AW JOHN D. CRISP, JR. MANDY CATER
TEXAS BOARD OFf LEGA SPEC ALZATION LEGAL ASSISTANT
July 15, 2014

Texas Racing Commission

Attn: Executive Director, Chuck Trout
P.O. Box 12080

Austin, Texas 78711

Re:  Please Help Us Save the Texas Thoroughbred Horse Industry
Dear Director Trout:

I am writing on behalf of many friends that are involved with the Texas horseracing
industry. These individuals have made a substantial investment in terms of their investment in
land, in horses, in payroll, and in countless other service industries including veterinarians,
farriers, livestock feed suppliers, fencing contractors and many, many others. However, Texas is
not presently allowed to compete on an equal basis with all of the states that surround us. Not
just Louisiana and Arkansas, but also Oklahoma and New Mexico and just about all other
jurisdictions that have an active and healthy thoroughbred horse industry. We desperately need
the stimulus that will come from the adoption of Historical Racing to save the Texas
thoroughbred horse industry. We must remember that it was not that many years ago that
Alysheba, a great Texas bred thoroughbred, was horse of the year. Now, our tracks struggle just
to remain open, much less pay the kind of purses that are supplemented by expanded gambling in
all of the surrounding states.

Just from my own small farm in Northeast Texas, I find that I now have to board my
mares in adjacent states and obtain their accreditation to have any opportunity of breaking even
on the costs of continuing in the horse industry. Without adoption of supplemental expanded
gambling, 1 fear that Texas racing will simply be a part of the great former history of Texas
within the next several years.

We cannot afford to lose this vital industry that is so identified with the State of Texas.
We cannot afford to lose the jobs associated with this vital industry. But we need people like
you to step up and make a decision to support the Texas thoroughbred horse industry by adopting
rules which will allow and permit historical racing at the pari-mutuel tracks in Texas.

ALL ATTORNEYS L CENSED IN TEXAS AND ARKANSAS
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Texas Racing Commission
July 15,2014
Page 2

I hope that this plea does not fall on deaf ears and that you will take a stand and do what
is right for Texas and for the Texas racing industry.

Kindest regards.

incerely yours,

avN Crisp
SOUTHERN LEGACY THOROUGHBREDS, LLC

JDC:cam
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July 16, 2014

Texas Racing Commission
Chuck Tout, Executive Director
P O Box 12080

Austin Texas, 78711

Dear Commissioners,

| am writing in support of you approving the rules regulating pari-mutuel wagering on historical racing.

Our family has been in the horse and cattle business since the mid 1800’s. My brother and I love horses
and horse racing. We have been racing since about 1980. it has been very difficult to stay in the business
of horse racing in Texas.

Texas doesn’t compete with our neighboring states. The difference on purse money is miles apart. A
day race in Texas pays $3,500 to $4,500 split up. If you win 1* place, you take $1,600. In LA or 0K, the
day purse is $17,500; 1" place takes home $10,000 more or less. This has forced us to race out of state.

Ail the money that leaves Texas because it's not feasible to run here is only benefiting other states.

If you go to the tracks that are just a few minutes from Texas, you will see 70% to 80% of the vehicles in
their parking lots are from Texas.

The spirit of Texas has always been to lead!! Why is our state forcing horse peopie to leave our home
state??

Please vote to improve the horse industry in TEXAS for TEXANS.
Best regapds,

£ Cd

RobertqJ. Laure
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Summary of Public Comments on Proposed Rules Related to Historical Racing

Multiple proposed rule changes related to historical racing at licensed Texas horse and greyhound
racetracks were published in the Texas Register for a 30-day public comment period on June 27, 2014.
Though the public comment period officially ran from June 27 through July 27, TxRC staff actually
began accepting comments on June 10 and, since July 27 fell on a Sunday, staff continued to accept
comments through July 28. A total of nearly 13,000 comments were received during this period in the
form of letters, emails, faxes and petition signatures. Approximately 9,900 comments (76 percent)
were in favor of the proposed rules with around 3,100 (24 percent) opposed. This total does not
include the comments compiled by TxRC General Counsel Mark Fenner in the “Comments on Proposed
Historical Racing Rules.” The comments in that document are primarily from legislators, industry
organizations, racetracks, economic development organizations and municipalities. The vast majority
of the comments summarized in this document (about 95 percent) were form letters and emails, and
petition signatures. Please see below for examples and totals, followed by a summary of comments
received at the Public Comment Hearing held July 17.

Lone Star Park Petition (hard copy): 3,407 signatures (for)

Support Horse Racing in Texas

Petition Background

The horse racing industry in Texas has suifered tremendons declines in the last ten (10}
years due to the lnck of insentives for recing in Texas that sumounding states have provided to
thefr racing industry, This has resulted in the surrounding states having higher purses, which has
resulted in the migation of horses and jobs owt of Texas to thess other stales, The Tomeas Racing
Cornmission has proposed new mules to provide for historical meing to be condwected at Texas
e tracks, Historical racing is pari-mutue] wagering on live horse rces conducted in the past.
Historical racing, if approved, will provide substantial iscreases in purses for live mcing
conductad in Texas, This will bring horses and jobs back to Texas and promote economic
dervelopment in Texas griculmral, horse breeding, horss training, greyhound breeds, and
grevhound training industries as well as other racing related industries,

What can you do to support horse racing in Texas?

Please sipn the petition!

Petition:

The Texas Recing Commission has proposed rules to provide for pari-mutoe] wagsring
on historical racing et Texas race tracks in order to provide higher purses for live racing
conducted in Texns. This will promote economic development and jobs in the Texas agricultural,
horse breeding, horse training, greyhound breeding, and greyhoond traiming industries, s well s
other racing related industries. [ support the Texas Racing Commission proposed mics that
permit historical racing in Texas.

Sign the Petition
|.|I|I:ﬂ‘
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SUBJECT: “Please Oppose...” emails: 2,373 (opposed)

Please oppose the proposal to legalize "Historical Racing” at Texas racetracks.
To info
ﬂ We removed extra line breaks from this message.
Dear Texas Racing Commission:

As a Texas resident, | am writing to express my strong opposition to the proposal to legalize "Historical Racing" slot machines at Texas racetracks. If this proposal is
adopted, the cruelty of Greyhound racing will be subsidized with millions in slot machine gambling profits.

Greyhound racing is dying in Texas. Largely because the public recognizes Greyhound racing as intolerably cruel, proponents of this inhumane "sport"
are desperate to remove it from the free market and subsidize it with profits from other forms of gambling.

Greyhounds at Gulf Greyhound Park, Texas's only currently operating track, spend their racing lives confined, suffer terrible injuries and often are killed once they are
no longer profitable. Since 2008, more than 2,000 Greyhound injuries have been reported, including 86 Greyhounds who died or were euthanized.

Subsidizing this nonviable and inhumane industry is bad public policy.
Please reject the proposal to legalize "Historical Racing."

Thank you for your consideration of my position.

Sincerely,

Nicole Parks

TQHA Petition (hard copy): 1,785 signatures (for)

Support Horse Racing in Texas
Petiticn Background

Thwe borse racing indusary in Texas has salfered tremendous declings i the last ten {103 years due w the
!n:lnl"mr:nrm: for racing in Texas tat surounding states kave provided 1 their rmcing industry, This bas resahied
in the surrounding states hnvlu;iﬁgh:rpamlmhuruminmmjm&mqumjahnutuﬁm n
thesa other sivies. The Texas Racing Comenission has proposed new rules b provide for hisierical racing m he
canducted at Texas race wracks. Hismrical facing is pari-munie] wagering on live horse mces conducted in the pasz
Historical racing. if approved, will provide substantial ineresses in purses for live mcing conducted in Texss, This
will Biring barses and jobs back 1o Texas and promote economic developmes i Tienns mgricubtural, baorse brending,
horse training. greyhound breeds, and greybound mining industries &5 well as caher racing relaied indusanies

What ean you do to support borse racing in Texss?
Please sign the petition?
Periting:

The Texas Racing Commission has proposed rales 1o provide for pari-munsel wapering on historical racisg
at Texes race wacks in erder to provide higher parses for live raging condocted i Texas, This will promie
eoonomic developenent and jobs in the rmmmm.mmmmmwmm

greyhound mining industries, as well o5 other rzing relared industries. T suppon the Tezas Raring Comigsion
propased rules e permit histonies] racing in Texas,

Siga the Petition
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Texas Thoroughbred Assoc. Online Petition: 888 signatures (for)

Growing Thoroughbred Racing in Texas
About this petition

The Texas Racng Commission has propesed rules o provide for pari-mutuel wagenng on historical
racing at Texas race tracks in order to provide higher purses for live racing conducted in Texas. This
will promobe economic development and jobs in the Texas agricultural, horse breeding, horse
tralning, grayhound breeding, and greyhound training industries, &5 well s other racng refated
industries. | suppor the Texas Racing Commisaion proposed reles thal permit histerical racing in

-

EXas.

SUBJECT: “Save Texas Horses” emails: 829 (for)

Save Texas Horses
To info

Dear Main Office Racing Commission,

Thank you for considering adopting rules on Historical Racing and following in the footsteps of Arkansas and Kentucky to embrace a technology that will create jobs and
generate additional purse money. It will allow Texas tracks to remain competitive and in-step with the latest advancements in the industry.

As you are keenly aware, the Texas horse industry is in sharp decline. Historical Racing can potentially generate millions of dollars in economic activity and create

thousands of new permanent jobs. We need our Commission to promote the Texas racing and agricultural industries. These are powerful economic engines that
benefit all Texans.

Historical Racing allows patrons to wager on previously run races and operate just like current betting terminals used to wager on races at other racetracks - like the
Kentucky Derby at Churchill Downs. We've watched as Kentucky and Arkansas purses have grown substantially as a result of allowing historical racing. And just recently,
Keeneland, the 2015 Breeders Cup host, has gained approval to conduct historical racing. Keeneland is building a multi-million dollar facility that will create jobs and add
significant purse money to their live meet.

The Texas racing industry deserves the same opportunity.

As a Texas racing fan and supporter, | am grateful for your careful consideration of this matter. The opportunity to revive a significant Texas industry is in your hands,
and | trust that you will handle it with care.

Sincerely,

SUBJECT: “Vote “NO”...” emails: 548 (opposed)

Sat 7/26/2014 10:48 AM

The Humane Society of the United States <humanesociety@hsus.org>

Vote "No” on Instant Racing Machines
To info

oWE removed extra line breaks from this message.

Jul 26, 2014

Texas Racing Commission

Please vote "No" on the proposal to legalize "Instant Racing” slot machines at Texas racetracks. Greyhound racing is cruel and inhumane and should not be subsidized
with slot machine profits. Despite what racetrack owners claim, these machines are not a form of pari-mutuel betting.

Hundreds of greyhounds endure lives of confinement. They are kept in warehouse-style kennels in small cages that are barely large enough for them to stand up or turn
around. More than 2,000 greyhound injuries have been reported at Gulf Greyhound Park since 2008, including 86 greyhounds that died or were euthanized. Between
2007 and 2012, gambling on live dog racing in the state declined by 61 percent. Please do not vote to prop up this dying industry in Texas.

Thank you for your consideration and compassion.

Sincerely,
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LSP Petition (online): 526 signatures (for)

' [ http://www.change.org/petitions/texas-racing-commissio O ~ ¢ [ Petition | Approve Rules for ... % | [*] Austin, TX | ASPCA

Approve Rules for Historical Racing

Petition by
—=— Lone Star Park

The horse racing industry in Texas has suffered tremendous declines
in the last ten (10) years due to the lack of incentives for racing in
Texas that surrounding states have provided to their racing industry.
This has resulted in the surrounding states having purses, which has
resulted in the migration of horses and jobs out of Texas to these
other states. The Texas Racing Commission has proposed new rules
to provide for historical racing to be conducted at Texas race tracks.
Historical racing is pari-mutuel wagering on live horse races
conducted in the past. Historical racing, if approved, will provide
substantial increases in purses for live racing conducted in Texas.
This will bring horses and jobs back to Texas and promote economic
development in Texas agricultural, horse breeding, horse training,
greyhound breeds and greyhound training industries as well as other
racing related industries.

Licensee Letters: 515 (for)

[ITITTER R

M. Chuck Trowt, Eascutme Direcar
Tasay Recing Commizsion

BS0%5 Cross Fark Dr, #110

acetin, Te TRTSE

Commmsoners,

Thzris yiou for aliowing publc camment on rubes T sllow pari-mutuel wagering om histanic races at cur
T tracks. Ase 1X Moznsee, | urge pes ta please finally adapt thase rules a5 published i the Tesas
fepster. | peieve you have the reguletony authonzy to o that and | sincercly appreciste your efforts to
nein the rcing, agticdtunal and enterainment et ies in Tesas.

Respectiuly,

Frinted Nams

Lioerese Number
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Sign this petition

with 526 supporters

.|
474 NEE
Street Address
City
Zip Code

Why is this important to you?
(Optional)

K1 Display my signature on Change

D Keep me updated on this campaign anc
others from Lone Star Park
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Greyhound Racing Fan Letters: 483 (for)

Jime 2K, 2014

M. Chuack Trout, Execatise Direchor
Tewis Kaclng Commissien

P, 0, o 11080

A, T TP

Commisssneds:

Thank you for abowing public comment on reles b alios pad-mutus wapeeng on histor iz races at our
Tesas kracs. A5 3 greghound mcing lan, | urge you oo please Hnally sdapl those rubes as pubdlsssd in tha
Teoas Apghener. | badlos ved bae Ui regulatney authan ey  do chat and 15 III:I'I;H.:‘.' Beprelate yoar
HTorm i halp ghe racing mad @nlertslneem industries in Texay

semectiuly,

Horsemen Letters: 467 (for)

Texas Racing Commission

Chuck Trout, Exocutive Diroctor -
PO Box 12080

Austing TH /HA11

Dear Comimissionsrs,

I'm a Texas Horseman weiling in support of the ruies the Commission IS
considering ta allow perf-mutuel wagering on historical races, Historical
Racing will save the jobs and [fvelihoods of thousands of Texans and small
husinesses across Lhe slate, such as veterinarians, farriers, feed suppliers,
farmers, and Many more,

Daklawn Park In Arkansas has increased jts purses every year since the
instafiation of Historfcal Racing terminals, and Kentucky Downs mare than
doukled purses last year affer Mistorical Recing's first full year of operation
at the track.

The Taxas horse industry Is relying on your bellef that ours is an induslry
weorth preserving. We thank you in advance for your posilive consideration
of these rulas.

FPlease feel frea to conlact me i you have any guestions.
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Horse Racing Fan Letters: 274 (for)

e I8 ZHES

Mir. Chuck Trowt, Seecutive Directar
Tenzs Radng Commission
BS0E Dngs - o, #1020

AUskip, Te 7E7S52

Commizsionsss,

Tnark you for &ilowing gubilc cOMMEnt on TUI2s 10 3 low pEri-mutus] wagsring on historic races stour
Tenas tracks. As 3 horse recicg fan, | urgs vouto please it '.:|I'_;' adoet thoze ruies 55 pusdishad in the
istmr, | beli=yve vou hsws the reeulaiary adthority (o do the snd | Sncersly s ooraciais waur

Texas A

e ioSUITrieE i TeXES,

effarts o heip the rsoing, sgriculura: snd ensertsis

Peimdan Mame

fddrezs -~

Texas Arabian Breeders Assoc. Online Petition: 165 signatures (for)

Growing Horse Racing in Texas

Abouwt this patition

The: Texas Racing Commission has proposed rules ko provide for pari-mutuel wagering on histarlzal
racing at Texes raos tracks in arder to provide higher purses for live racing conducted in Texas, This
will pramate econamis development and jobs In the Texas agriculiural, horse breedng, horse
trainirg, greyhound breeding, and greyhound Lraining fradustries, as well as other racing related
industries. | support the Texas Racing Cormmission proposed rules that permit historical racing in
Texas,
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Concerned Texan Letters: 77 (for)

July 2014

Dear Commissioners,

! have learned that the Texas Racing Commission is in the process of considering rules
that would allow pari-mutuel wagering on historical racing. | would like to go on the
record 8s being supporive of the proposed rules! | understand that Historical Racing
allows patrons to wager on previously run races and operate just like current betting
terminals used to wager on races at other racetracks - like the Kenlucky Derby at
Churchill Downs. This is sort of thing that | believe our state nesds.

! hava learned that Arkansas, Kentucky and other states have adopted this type of
wagering and it has added much needed money to their racing industries. | know that if
we had strong a racing industry Texas would be o leader in the praduction of race
horses. It anly seems logical that you give the Texas racing Industry a fighting chance
to compete. A healthy racing industry would mean more jobs in my community and
more dollars spent in the local sconomy.,

I 'want to thank you for your efforts to embrace this technology. As a eoncemed Texan,
| urge you to vote in favor of adopting the rules to allow Historieal Racing.

J

TQHA Petition (online): 48 signatures (for)

Approve Rules for Historical Racing

Petition by
Texas Quarter Horse Association

The Texas Racing Commission has proposed rules to provide for
pari-mutuel wagering on historical racing at Texas race tracks in
order to provide higher purses for live racing conducted in Texas.
This will promote economic development and jobs in the Texas
agricultural, horse racing, horse breeding, horse training, and other
related industries. | support the Texas Racing Commission proposed
rules that permit historical racing in Texas.

To:
Robert Elrod, Texas Racing Commission

I support the proposed rules for historical racing in
Texas and urge the Texas Racing Commission to adopt these
rules. I believe these rules will have a positive impact

on Texas racing and related industries.

Sincerely,

[Your name]
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Miscellaneous Comments in Favor: 410

Miscellaneous Comments Opposed: 161

June 17, 2014 Public Comment Hearing: 63 comments received (58 in favor, 5 opposed)

Testifying Witnesses in Order of Appearance

Name Organization Position
Andrea Young Sam Houston Race Park For

Dr. Tommy Hayes Texas Horsemen’s Partnership For

Jan Haynes Texas Horsemen’s Partnership For
Mary Ruyle Texas Thoroughbred Association For

Val Clark AQHA/TQHA For

Ed Wilson Texas Arabian Breeders Association | For
Nick James Texas Greyhound Association For
James Deatherage Producers Cooperative For
Jacquelyn Rich, DVM Texas HORSE For
Bob A. Gaston Texas Quarter Horse Association For
Sally Briggs Gulf Greyhound Park For
Stephen Fenoglio Texas Charity Advocates Against
Lisa Stevens Texas Humane Legislative Network Against
Jim Helzer Self For
Dallas Keen Horsemen For
Michael S. Marke Horse racing fans For

C. Michael Bingaman Race Track Chaplaincy For
Steve Bresnen Bingo Interest Group Against
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Non-testifying Witnesses

Name Organization Position
Kris Fullerton Thoroughbred Racing For
Katie Jarl Humane Society Against
Margaret Hoffman Self Against
Virginia Bonney Self For
Chris Corrado Retama Park For
Dave Petrich Sam Houston Race Park For
Rick Pomposelli Self For
Matthew Stahlbaum Sam Houston Race Park For
Joe Kerby Self For
R.G. Johnson Sam Houston Race Park For
Scott Sherwood Self For
Charles Graham, DVM Self For
Tyler Graham Texas Quarter Horse Association For
Bruce Bennett Lone Star Park For
John Cardwell Lone Star Park For
Denis Blake Self For
Howard Phillips Manor Downs For
Brandon Barentine Sam Houston Race Park For
Alana Morse Sam Houston Race Park For
Trey Malachek Texas Quarter Horse Association For
Kim Chandler Belau Oaks Ranch For
Dr. R.D. Weilburg Texas Thoroughbred HBPA For
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Charles Wright Thoroughbreds For
Jennifer C. Gibbs Texas Thoroughbred Association For
William J. Tracy Eureka Thoroughbred Farm For
Jean S. Tracy Eureka Thoroughbred Farm For
Rob Werstler Texas Quarter Horse Association For
Jaime Hill Save Texas Horses For
Jamie Nielson Save Texas Horses For
Cindy Johnson Save Texas Horses For
Mike Steindler Sam Houston Race Park For
Tim Conley Sam Houston Race Park For
Frank Hopf Sam Houston Race Park For
Deborah Schmidt Sam Houston Race Park For
Rae Kolajajak Sam Houston Race Park For
Donald W. Ahrens Self For
Paul L. Watt Texas Greyhound Association For
Joe Frey Texas Greyhound Association For
David Peck Texas Greyhound Association For
Lane Hutchins Horsemen For
Tom Hutchins Self For
Kay Helzer Texas Quarter Horse Association For
Marilyn Helzer TQHA, TTA, AQHA For
Edward F. Gardner Texas Greyhound Association For
Lewis Jordan Self For
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BEFORE THE
TEXAS RACI NG COMM SSI ON
AUSTI N, TEXAS

PUBLI C COMMVENT HEARI NG
JULY 17, 2014

BE | T REMEMBERED t hat the above entitled matter
came on for hearing on the 17th day of July, 2014,
begi nning at 10:30 AM at 105 West 15th Street, Room
120, Austin, Travis County, Texas, and the follow ng
proceedi ngs were reported by SHERRI SANTMAN FI SHER,
Certified Shorthand Reporter for the State of Texas.
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MR TROUT: The tinme is 10:30. Good
norning. |'m Chuck Trout. |'mthe executive director
of the Texas Racing Conm ssion. And with ne today is
Mar k Fenner, the general counsel. Here to assist us
and you this norning are Devon Bijansky, our deputy
general counsel; Robert Elrod, our public information
officer; Cathy Cantrell, our director of l|icensing; and
Jim Bl odgett, our director of investigations. Sherr
Fisher is the court reporter and she will be preparing
a transcript for the Conm ssioners of everything that's
said today at this neeting.

Before we begin, I'd |ike to describe the
pur pose and procedures for today's hearing. The
purpose is to accept public coments on the proposed
rul e amendnents and new rul es that the Comm ssion
published in the June 27th edition of the Texas
Regi ster. These proposals fall into three categories.

First, we have a nunber of proposals
related to the authorization of historical racing.
Wil e these are listed in the agenda as Itens A through
X, you are wel cone to address these proposals as a
group or to identify specific rule proposals and
di scuss them i ndividually.

Second, we have Agenda ItemY which is a

proposal that sets out criteria and processes for the
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I ssuance and possible extension of a tenporary |icense
to conduct racing at a location other than a
racetrack's designated | ocation.

And finally, we have Agenda Item Z which
Is a proposal to amend the anabolic steroids rule to
nore closely follow the national standards established
by the Association of Raci ng Comm ssioners
I nt ernational .

Now |'d like to lay out sone of the
procedures we're going to follow today. First,
everyone nust conplete and sign a testinony card in
order to speak. |It's inportant that you conplete the
formfully, including the address fields and the
sections relating to whether you represent anyone. |If
you are to speak about the proposals on historical
raci ng, we have sone cards in the back that have the
specific agenda itenms premarked for you.

Second, you don't have to speak in order
to show your position on any of these issues. Each
formallows you to indicate whether or not you wish to
speak and to indicate whether you are for or against
the proposal. |If you just want to indicate your
position, you can conplete the card and turn it into
Ms. Bijansky.

Where are you, Devon?
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MR. FENNER: She's in the hallway
out si de.

MR. TROUT: She's outside? ay. You
are then free to leave if you'd like. Oherw se, you
can stay and listen to what's being said. W wll
report all comments to the Comm ssioners.

If you want to speak, conplete a card and
bring it up to M. Fenner. He's going to nmanage the
cards for nme today and so that we can nove from speaker
to speaker as quickly as possible. To the extent
possible, we will take those who are officers or
directors of organizations before those who are
speaking as individuals. If you have any witten
materials, you may turn themin to M. Fenner.

Third, in the interest of allow ng as
many people to speak as possible, we are going to limt
speakers to three mnutes. W're going to try to allow
everyone to speak who wants to.

Fourth, Ms. Fisher, the court reporter,
needs to hear you clearly. Wen you approach the dais,
pl ease identify yourself and state for the record
whet her you represent anyone or any organi zati on.

Ms. Fisher is an inportant nenber of this team and we
may interrupt -- and she may interrupt you if she

doesn't hear sonething that you say. She may want you
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to repeat, possibly spell your name; but if she doesn't
hear sonet hing, she may interrupt you and have you
repeat .

And finally, this is a |listening
opportunity for us and the Conm ssioners. W nay ask a
clarifying question or two so that we are sure we
under stand your position. But this is not -- the
purpose of this hearing is not to have a di scussion or
a debate. W especially appreciate comrents that are
i nsightful and that help informthe Conm ssion about
the policy issues or about changes that shoul d be nade
to these proposals. | appreciate your patience. |'m
not sure howlong this will take today. But just bear
w th us.

And I"'mgoing to begin by calling Andrea
Young, president of the Sam Houston Race Park.

Ms. Young, are you prepared?

M5. YOUNG Thank you, M. Trout,
M. Fenner, Comm ssion staff. Good norning. M nane
s Andrea Young. | serve as the president of Sam
Houst on Race Park, Valley Race Park, and Laredo Race
Park. |'mhere today to speak on behal f of those
tracks as well as the broader interests of the Cass 1
horse tracks in Texas, including Lone Star Park and

Ret ama Park, along with the people we enpl oy.
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| would like to start with a few
troubling statistics that | believe provide a | ot of
context for this rule. 1In 2005, total handl e on Texas
| ive horse races was nore than 360 mllion. By | ast
year, 2013, this nunber had dropped by nearly
two-thirds, to 130 mllion.

Thor oughbred purses have seen siml ar
declines over the last nine years. |n 2005,

Thor oughbred earned purses were 25 mllion. Last year
they fell to about 14 and a half mllion.

The nunber of live race dates in the
state has also significantly declined. In 2005, there
were 192 Thoroughbred race dates between the three
Cass 1 tracks. In 2013, all three tracks conbi ned
hel d 109 race dates, a nearly 50 percent decline. This
number at Sam Houston Race Park fell to just 32 days
this year.

Quarter Horses have seen simlar
declines. In 2005, Quarter Horse earned purses were
6.8 mllion; last year, 4.1 mllion, a 40 percent
decl i ne.

Jobs related to the racing industry are
al so declining. W've seen this firsthand at the d ass
1 tracks and it is best illustrated by the Conm ssion's

| ssuing of occupational |icenses. There were over
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12,000 occupational l|icenses granted at horse and
greyhound tracks in 2005. Last year this nunber dipped
bel ow 6, 000.

The decline in the racing industry is
because Texas purses sinply are not conpetitive with
purses in our neighboring states |ike Louisiana,

Okl ahoma, and New Mexico. Tracks in these adjacent
states have |ured away our custoners and nost of our
good horses as well as the breeders and ot her key

pl ayers in our industry.

As you can see, our tracks have gone
downhi Il while racetracks in surroundi ng states have
prospered. The reason is the |arge anount of cash
gener ated by expanded gam ng options giving those
tracks the ability to create big purses, which are the
| i febl ood of our industry.

I n adj acent states purses are often two
to three tinmes greater on an average daily basis than
those offered in Texas tracks. 1In 2013, purses in our
nei ghbor states with I ess than half of our state's
popul ati on generated nore than 200 mllion dollars in
purse noney, a far cry fromthe nunbers | just
described to you. The results of this disparity are
startling. Until this problemis addressed, the

i ndustry will continue to suffer.
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W are excited about the prospect of
hi storical racing here in Texas, which we expect to
significantly increase our purses. Hi gher purses wll
bring better animals back to our tracks and w |
I ncrease attendance and handle on our |ive races.

Wth the legal restrictions we have here,
we believe that historical racing technol ogy provides
the best opportunity to give the Texas racing industry
a fighting chance to survive in the near term
Hi storical racing is a natural technol ogi cal extension
of the existing pari-nutuel wagering on horse and
greyhound races. It wll not expand the ganbling
footprint here in Texas, but it wll give Texas tracks
a better opportunity to conpete wth the nei ghboring
states than we currently have.

I'd like to point to sonme of the
experiences in other states that have adopted
historical racing. For exanple, in Kentucky, Kentucky
Downs doubled its purses in 2013 conpared to 2012. The
historic Red Ml e racetrack | ocated in Lexington,

Kent ucky, announced plans just a few nonths ago that it
Intends to develop a new 25-mllion-dollar facility for
hi storical racing and create 150 new and per manent

j obs. Keeneland, which will host the 2015 Breeders'

Cup, is also now building a multi-m|l1lion-dollar
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facility to house its historic racing operation and is
expected to create 60 to 75 new permanent jobs. And
these are just the jobs at the racetracks.

We expect simlar results in Texas, but
on a larger scale. W have done sone prelimnary
cal cul ati ons based on these initial results in Kentucky
and we expect purses in Texas to increase by about 40
percent if historical racing is permtted. That's
nearly 12 mllion dollars annually to horsenmen and
br eeders.

There will be significant economc
devel opnment benefits for the state as well. Internally
we have used standard econom c input and out put
analysis to estimate sone of these inpacts. W
estimate that the total economc activity in the state
will increase by 500 to 600 mllion dollars. Increased
economi c activity is the denmand change i nmedi ately
associated with a new activity, for exanple, the anmount
generated for purses at the racetracks, but also the
nmeal purchased on the way to a racetrack nade by a
visitor or a cab fare by a visitor paid to be
transported to the racetrack. W also estinmate that
hi storical racing will add sonewhere between 3800 and
5,000 permanent jobs in Texas.

Pl ease note these estinates represent
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| ong-terminpacts and do not include the short-term
initial benefits to be expected fromthings |ike new
capi tal expenditures.

We al so expect historical racing to

reinvigorate the Texas breeding industry. The horsenen

can speak better to this than I, but we know with

certainty that breeding will increase as a result of

racing -- better racing purses for Texas horsenen.
In conclusion, | do want to enphasize

that historical racing is not any sort of hone run for
the racetracks. Authorizing historical racing al one
wi Il not resolve the struggles this industry has faced
and will continue to face due to conpetition from our
nei ghbor states. But on behalf of the track interests
in this room we strongly support adopting the proposed
rules to help our industry and to hel p the Texas
econony.

Wth that, |1'd be happy to answer any
guestions you m ght have.

MR. TROUT: Thank you.

M5. YOUNG  Thank you.

MR. TROUT: Ms. Jan Haynes and Dr. Hays,
Dr. Tommy Hays?

MR. HAYS. Good norning. M nane is
Dr. Tommy Hays and |'m president of the Texas
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Hor senen' s Benevol ent and Protective Associ ati on.
And - -

M5. HAYNES. And |'m Jan Haynes,
presi dent of the Texas Thoroughbred HBPA.

MR. HAYS. And as you know, together we
make up the Texas Horsemen's Partnership, which we are
the organi zation that the Conm ssion recognizes as the
of ficial organization representing the horsenen.

And on behal f of the 4300 nenbers that we
have, horsenmen and horsewonen, we urge the Conm ssion
to adopt the rules as presented earlier. And we
really -- we both -- we have already had testinony in
the record of letters, but we just wanted to say we're
thoroughly in this together, the horsenen are, and
we're commtted to hel ping the Comm ssion any way we
can.

So if you have any questions, we'd be
happy to answer them

MR TROUT: Ms. Haynes?

M5. HAYNES. W both feel the sane way on
behal f of our nmenbership. W're speaking for them

MR, TROUT: Thank you.

M5. HAYNES: Thank you.

MR. TROUT: Mary Ruyle?

M5. RUYLE: Good norni ng.

KENNEDY REPORTING SERVICE, INC.
512.474.2233 austincalendar @cr cnational.com
138




N

g ~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 13

MR. TROUT: Good nor ni ng.

M5. RUYLE: My nanme is Mary Ruyle and |I'm
t he executive director of the Texas Thoroughbred
Association. W currently have over 1100 nenbers and
|"m here to speak on their behal f.

It is well-known that the Texas horse
raci ng and breeding industry is at a serious
conpetitive di sadvantage w th our nei ghbor states,
threatening its viability as reflected in serious
declines across the board from wagering handle to the
nunmber of race days and purse levels to the nunber of
hor ses and peopl e i nvol ved.

In many of the surroundi ng states,
addi tional fornms of gam ng suppl enment purses and breed
prograns. As a result, many participants in the Texas
horse industry have rel ocated to these surroundi ng
states in order to grow their business, while those who
remain here are struggling sinply to stay in business.
These hard working nen and wonen face the real
possibility that the Texas horse industry wll continue
to decline if new sources of revenue are not generated
and will eventually be driven out of state or out of
the i ndustry al together.

W' ve seen the benefits that pari-nutuel

wagering on historical races has provided in Arkansas
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and Kentucky and believe that it will provide
substantial growth in revenue to the Texas horse
I ndustry and subsequently to the state through
peri pheral businesses, such as feed producers,
equi pnent suppliers, farriers, tack stores,
veterinarians, and so on.

Your support of historical racing is
essential to resurrecting the Texas breeding and racing
i ndustries and bringing them back fromthe brink of
i npl oding to assum ng a prom nent position on the
nati onal horse racing scene. W've not had many
opportunities such as this and we urge the Comm ssion
to adopt the proposed rules and provide us with a tool
to stop this decline and rebuild our industry.

Thank you. And |I'd be happy to answer
any questions.

TROUT: Thank you, Ms. Ruyle.
RUYLE: Thank you.
TROUT: Val dark?
CLARK:  Thank you. And good

5 3D D

nor ni ng.

MR. TROUT: Good nor ni ng.

M5. CLARK: M nane is Val dark and
today |'mrepresenting the Anerican Quarter Horse

Association as a director and I'mrepresenting the
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Texas Quarter Horse Association as the executive
di rector.

The Anerican Quarter Horse Associ ation,
as you know, is located in Amarillo and they have
executive neetings going on this week, so no one was
able to attend. So they have witten a letter which |
have just put into the record and they have asked ne to
read that to put this on record. So pardon ny reading
skills.

Dear M. Trout and Menbers of the Texas
Raci ng Conm ssion: The American Quarter Horse
Associ ation located in Amarillo, Texas, is the world's
| ar gest equi ne breed registry and nenbership
organi zation wth nearly 300,000 nenbers and sone si X
mllion horses on the roster. |In Texas alone, AQHA' s
| argest state, there are nore than 425,000 Anerican
Quarter Horses owned by nearly 105,000 Texans.

It is AQHA's m ssion to support
initiatives that will pronote and enhance the grow h of
this already popular breed. As it relates to the
raci ng American Quarter Horse, AQHA is conmmtted to
I ncreasi ng opportunities for the breed and to grow
purses for owners of racing Anerican Quarter Horses.
To that end, AQHA is a strong supporter of the efforts

to introduce historical racing termnals at racetracks

KENNEDY REPORTING SERVICE, INC.
512.474.2233 austincalendar @cr cnational.com
141



N

g ~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 16

and ot her approved facilities in the Lone Star state.

As president of AQHA, a Texan, and owner
of horses that race in Texas and a breeder of hundreds
of American Quarter Horses, | amwiting to encourage
the Texas Racing Comm ssion to place this matter on an
upcom ng agenda and to pass this for the benefit of the
raci ng industry in Texas.

It is conservatively estimated that Texas
raci ng i nfluences nearly 18,000 jobs directly and
indirectly and nmakes nearly a one-billion-dollar inpact
on the state's econony. Bringing historical racing
termnals to racetracks in selected |ocations wll
substantially increase these nunbers, make it nore
attractive to race in Texas, and put Texas back into a
conpetitive situation with the states it borders.

Pl ease give the Texas racing industry the
resources it needs to be conpetitive and vote to all ow
historical racing termnals at Texas racetracks.

Si ncerely, Johnny Trotter, president of the American
Quarter Horse Associ ation.

And now as Texas Quarter Horse
Associ ation, as M. Trotter nentioned, we are the
| argest affiliate also, not just the |largest state, of
the Anmerican Quarter Horse Association. And Texas

Quarter Horse echoes the statenent that | just read.
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Pl ease give the Texas racing industry the resources it
needs to be conpetitive and vote to allow histori cal
racing termnals at Texas racetracks. The Texas
Quarter Horse board of directors has voted in support
of supporting the rules as submtted and urges the

Comm ssion to adopt these rules.

Thank you.

MR. TROUT: Thank you, Ms. d ark.

Ed Wl son?

MR WLSON: |'m president of the --

MR. TROUT: Welconme, M. WIson.

MR. WLSON: Thank you, M. Trout. Ed
W son, president of the Texas Arabian Breeders
Associ ati on.

We have filed a letter indicating our
support for it. And we and the other breeds have seen
quite a decline in the last few years in our breeding
program and our opportunities to race at the track, and
we see this as a way to hel p us get our econony noving
and get our breed going better. W appreciate all the
support you will give us.

Thank you very nuch.

MR. TROUT: Thank you, M. WIson.

Ni ck Janes?

MR JAMES: |'m Nick Janes, executive
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director of the Texas G eyhound Association. |
appreci ate the opportunity to get up today.

The TGA represents greyhound breeders in
Texas as well as kennel owners, workers, and ot her
I nterested parties in greyhound racing and breedi ng.
When pari-nutuel greyhound racing started, the tracks
were full of patrons and each track had a full
al l ot ment of kennels. However, once other states
permtted new forns of gami ng at tracks and casi nos,
pat r onage reduced substantially.

The TGA board fully endorses the rule
changes to include instant racing termnals in
antici pation of increased purses, nore breeding in
Texas, and year-round racing at the two tracks where it
doesn't presently occur.

TGA nmenbers work under rules and policies
desi gned by the National G eyhound Associ ation, which
has commendabl y established hi gh standards for racing
greyhounds. These cover every aspect of greyhound
care, including housing, nutrition, exercise,
sanitation, and nmanagenent, and are based on sound
veterinary science. Anyone found in violation of NGA
standards is banned fromracing activities for |ife and
nmenbers of the TGA and NGA are prohibited from doing

any business with such person.
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The TGA is proud to work with eight
adoption groups to find homes for retired racers. W
al so plan to nmake sure, by inspections, that these
groups adhere to the sane standards breeders and others
I n the greyhound industry nust abide by. To ny
know edge, no outside group purportedly concerned wth
greyhound wel fare has ever contacted the TGA to offer
any assistance in any capacity.

The TGA enpl oys two NGA- approved
| nspectors who assess farns and provide reports to the
Comm ssion and the NGA. The Comm ssion vet and your
head of inspections have acconpani ed our inspectors to
verify that appropriate inspections are always taking
pl ace.

As greyhound health and safety is
paranount to the TGA, we work closely with track
officials to be sure racing conditions are safe. W
mai ntai n weekly contact with them and hold nonthly
neetings at the track. Track safety has inproved and
I njuries have been reduced since we began this intense
I nspection programthree years ago. Now |ess than one
percent of all racing starts result in injuries, and
nost of those dogs returned quickly. For those dogs
unable to return, we work with the previously nmentioned

adopti on groups and kennel owners and breeders to find
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confortabl e and permanent homes for them Therefore,
we strongly support the allocation of revenue proposed
under the rule change to be used for treatnent and
rehabilitation of injured greyhounds.

In contrast to this, the ASPCA seeks to
end greyhound racing despite the positives that it
creates for Texas. The ASPCA has had significant
| ssues that raise serious questions about its notives
and effectiveness. As an exanple, in 2009 the ASPCA
raised 116.5 mllion in California alone, only to spend
a paltry .3 percent, or $352,000, on its activities in
California in 2010. |In addition, the ASPCA recently
settled a racketeering lawsuit for nearly 10 mllion
dol | ars.

It is difficult to understand why the
Raci ng Conm ssi on, an organi zati on dedi cated to the
care of the greyhound racing industry, would listen to
such a troubl ed group that doesn't care about the
health and wel fare of either greyhounds or the industry
t hat supports them

Thank you.

MR, TROUT: Thank you.

| m ght need sone help with the next
nane. M. Janes D-e-a-t-h --

MR. DEATHERAGE: |'Il help you out with
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MR TROUT: [|'msorry.
MR. DEATHERAGE: |'Il help you out with
it. |'mJanmes Deat herage.

MR. TROUT: Thank you very nuch.

Good norning, sir.

MR. DEATHERAGE: Thank you. | am Janes
Deat herage and |'m here as a supporter of the horse
i ndustry. | appreciate the opportunity to make a few
comments this norning.

| am an enpl oyee of an agricul tural
cooperative that supplies inputs to farnmers and
ranchers that, in turn, sources those crops from Texas
farmers and manufactures those crops into val ue-added
products, i.e., horse feeds. Qur cooperative is also a
provi der of many product lines that are essential to
t he needs of the horse industry.

This issue is nore than a horse issue.
It is also an agricultural issue. Many individuals are
oblivious of the journey that Texas-raised grains take
fromthe field to the feed troughs. Many are unaware
of the anobunts of inputs that high-end hay producers
must purchase to grow t he anmount of hay needed from
horse owners and trainers.

The horse industry is a high maintenance
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| ndustry.

| ndustry.

The horse industry is a high input

The horse industry is not only the greatest

exanpl e of trickle-down econom cs, but for horse owners

it Is the Niagara Falls of econom c redistribution.

As | understand it, this proposal is not

expandi ng the footprint, but enhancing the product

already offered at pari-nutuel tracks. |[If the end

result is nore horses are bred, raised, and raced in

the State of Texas, then | believe it is our job and

duty as horse | overs, horse enthusiasts, and horse

owners to work towards that goal. |If the end result is

that nore horses are bred, raised, and raced in Texas,

then | believe it is our job as Texans to work towards

t hat goal

Texas has al ways been an agri cul tural

| eader, whether that be cattle, cotton, corn, or

hor ses.

And horses are a powerful econom c engine. So

why now shoul d we take a back seat to our neighboring

st ates?

Thank you for the opportunity.

MR. TROUT: Thank you, sir.
Jacquelyn Rich? Dr. Rich?

M5. RICH: Good norning. M nane is

Jacquelyn Rich and | serve as the president of Texas

Hor se t hi

S year. You have a letter in your file
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already. W are in support of this.

You have heard from nany of our
organi zations already this norning. | will not
reiterate that. | just wanted you to know we have
ot her organi zati ons not represented today, the National
Cutting Horse Association, the American Paint Horse
Associ ation, that are also -- we have all nmet and
agreed to wite this letter in support of pronul gating
these rules for historical racing. W think it's very
I nportant that that be done in this next Comm ssion
meet i ng.

We have approximately -- and ny figures
are not exact -- about a 350, 000-dollar nenbership --
350, 000 nenbership, not dollars. So that's how many
peopl e we are representing today asking for you to nove
this forward.

Questions?

MR. TROUT: No, ma'am Thank you,

Dr. Rich.

Bob Gaston?

MR. GASTON: My nane is Bob Gaston. I'm
here -- I"mon the executive board of the Texas Quarter
Horse Association. |'malso a breeder and racer of

Quarter Horses in Texas.

| won't repeat everything that everybody
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sai d because they pretty well covered the bases, except
that as a -- in conpetition with the other states, |
have one horse that's a Cal-bred and the breeder awards
for that horse were $32,000 | ast year. | have two
horses in Louisiana that are Loui siana-bred and |
recei ved $31,000 in breeder awards. | have six or
seven Texas-bred horses and | got about $3, 000 | ast
year.

So | know this is not a cure for that,
but any little thing, we need every patch we can get.

And this would be sonmething that woul d enhance it

enough to encourage nore people to breed in Texas.

Thank you very nuch.

MR, TROUT: Thank you, sir.

Sally Briggs?

M5. BRIGGS: Good norning. And thank you
for this opportunity. | amSally Briggs and |I'm
general manager at @l f G eyhound Park and operations
manager for Qulf Coast Racing and G|l espie County Fair
& Festival Association.

We have reviewed the proposed rules and
regul ations for historical racing and we appreciate the
time that the Comm ssioners, the Comm ssion staff, the

tracks, and breed organizations put in to devel op

them W strongly support these rules. W | ook
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forward to being able to add another venue that wll
benefit not only our racetracks but al so the greyhound
and horse owners and breeders. W urge the

Comm ssioners to adopt these rules.

Thank you.

MR. TROUT: Thank you.

St ephen Fenoglio, is it? D d | pronounce
that right?

MR. FENOGLIO It's Fenoglio. The Gis
silent. And if | may, | have a couple of handouts for
you, M. Executive Director.

So if | may.

MR. TROUT: Yes, sir.

MR. FENOGLI O For the record, my nane is
St ephen Fenoglio. I'man attorney in Austin. |'ma
board nenber of the Texas Charity Advocates. |'m here
representing the Texas Charity Advocates, which is a
group of primarily nonprofits, over 300, who conduct
charitable bingo in Texas. |'malso representing a
nunber of those individual charities. | also represent
the Bingo Interest Goup, which is a group of
comercial |lessors that | ease the charitable bingo
hal | s out.

We recogni ze the dire straits of the

raci ng i ndustry. Charitable bingo has suffered as
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well. So it is with reluctance that we're here today
to oppose the rules -- and | say "the rules". Every
rule with the exception of the drug testing rule. W
take no position on that one -- because we know that --
I n our opposition, we know that the racing industry is
suffering and has suffered, no question about it.

But what we have determned is, wthout

question, if this -- if these series of rules are
adopted as drafted, it will devastate charitable
bingo. It will put many halls out of business. W

estimate that wthin five years, 90 percent of the
halls in the state will either close their doors or be
a small fraction of what they were.

And the reason is that these nachines,
the historical racing, operate and appear to be a sl ot
machi ne and our customers will |eave those halls to go
to those |l ocations that have these nachi nes, w thout
guesti on.

So | want to start, though, first with we
don't believe there's any statutory authority to do
what the Conmm ssion proposes to do. W believe it's
the Texas Racing Act for a reason; and obviously the
races that are featured, nost of the races that are
featured -- we've | ooked at sone of the machines in

Kent ucky and Arkansas -- are featuring races that
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weren't run in Texas and we think you don't have the
authority to do what you' re proposing to do.

It's kind of ironic that only in Austin,
Texas, would we tal k about live racing with dead horses
and dead jockeys. And the reason | say that is if it's
a historical race and you go back 15 years, there's not
going to be many three-year-old horses alive 15 years
after the fact. W believe if you go back 25 or 30
years, there are going to be a | ot of jockeys that are
running the race that's depicted on the historic racing
machi nes that are not living. So it's really not sone
sort of live racing, if you wll.

As | said, TCA is represented by
charities -- or is conpromsed of charities all over
the state, fromveterans organi zations to vol unteer
fire departnents, to organizations in Austin, Texas.
Fam |y El der Care, Arc of the Capital Area, nonprofits
t hat have been in | ongstanding for over 45, 50 years,
are publicly funded in part by state, |ocal, county
gover nnments, sonetinmes Federal governnents, advocacy
groups and the like. And so this rule will devastate
charitabl e bingo. And the two handouts | had highlight
t hat .

The first handout is a three-page

docunent and it's the bingo |ocations near |icensed

KENNEDY REPORTING SERVICE, INC.
512.474.2233 austincalendar @cr cnational.com
153




N

g ~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 28

racetracks. And it doesn't include |icensed tracks
t hat have not been operated in the last five years.
And what you see is we've identified the charitable
bingo halls that are within that area of influence,
within 10 to 12 mles.

The bottomline is -- and we believe all
of those halls will close wthin 60 to 180 days of when
these locations start operating these machines. The
econom c inmpact of that is easily 42.1 mllion in those
markets. That's the direct inpact. W don't know what
the long-terminpact will be. And the inpact that
we've identified is conprised of the net proceeds,
which is the profit charitable bingo halls operate,
their enployee salaries, their professional services,
CPA's, security conpanies, |lawers, janitorial
services, and the like, prize fees that are paid to the
State that in turn are shared wth cities and
counti es.

And t he second handout is charitable
bi ngo statew de totals, and those sane nunbers are
reflected statew de. And you can see in cal endar year
2013 that total was 102 mllion dollars, of which the
State and counties got 27.4 mllion dollars, direct
nunmbers to the State and/or county and city governnents

where charitable bingo is conducted.
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And they don't do anything to, quote,
"earn" that because all of the |icense fees that
charitabl e bingo pays nore than cover all of the
salaries of all the enployees at the Texas Lottery
Comm ssion that regulates bingo. So this is pure
profit to the State and county and city governnents.

We believe you have a statutory duty to
do an economi c inpact statenent and a regul atory
flexibility analysis. And the | anguage in the proposed
rules is the agency believes there will be no inpact.
Well, these two charts show clearly there is an inpact
and it's a devastating inpact.

Sonme charities earn over a hundred
t housand a year fromcharitable bingo. Those |ocations
are solely within a 15-mle radius of a |icensed
racetrack. Those locations will go away and that noney
will no | onger be available to those charitable
or gani zati ons, which, again, highlights the reason
we're here reluctantly.

So under Chapter 2006.002 of the
Gover nment Code, you have to do those anal yses. You
have not done so. The |ocal enploynent inpact under
Section 2001. 022 has not been done. And we know there
were people -- those people -- by the way, there are

about 11, 700 people enployed directly by the charities
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in charitable bingo. Those jobs are gone.

And | say if this rule -- this series of
rul es are adopted and rolled out, 90 percent of the
bingo halls are wwthin a 50-mle radius of where we
think the tracks either are or can be | ocated because,
as you know, there are several licenses that are on the
shelf, with no tracks built.

One of your rules allows themto open a
facility for two years, up to two years, at a new
| ocation. And no big surprise, we believe those
facilities won't be | ocated in Monahans, Texas. They
will be located in Mdland or Lubbock or Dallas or Fort
Wbrth or Houston, where the people are. That's where a
reasonabl e person woul d | ocate those on-the-shelf
| i censes where there's no racetrack.

So the bottomline on the second table,

which is the statewide totals, is we believe 90 percent

of those nunbers will go away. There will still be
charitable bingo if your rule were adopted. It wll be
a small position fromwhere it is today. |In small
towns there will still be charitable bingo. There may

be in the Dallas-Fort Wirth area, where Lone Star Park
Is. There may still be sone very snmall bingo halls,
but they won't be doing anything near. Austin is the

sane way.
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And the reason we took the 50-m | e radius
Is pretty sinple. W know today that the Indian nation
tribe at Exit 1 in Cklahonma regularly sends buses to
Dal | as, Fort Wbrth. They even send buses to pick up
customers in Austin and San Antonio. So a 50-mle
radius, it's easy to identify that the charitable bingo
footprint will be absolutely devastated if this rule is
adopt ed.

And the reason that's so is because of
the following: Let's say you' ve got a hundred
custoners today. The rule is adopted. There are 500,
5,000 machines. There's no limt on the nunber of
machines that a facility can have under the proposed

rul e. So those hundred custoners becone 70 because

sone of those custoners will automatically flock only
to the racetrack. They'll still be wanting -- sone of
t hose custoners will still be wanting to play bingo;

but instead of spending 30 to 50 dollars a session,
they'll spend half of that. So you've got 30 percent
fewer custoners and they're spending half of what they
wer e.

Ask any business with the inventory and
the costs involved to open a bingo hall, an
8, 000-square-foot facility. Ask any business, "Are you

going to survive if your revenues are cut in half?"
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Not many people will. The margins aren't there for
charitable bingo. So that's why we take a 50-nmile
radi us.

Initially, the halls within 10 to 15
mles wll go out of business wthin 30 to 180 days,
wi t hout question, once the machines are placed. The
halls that are |located a further distance wll be a
sl ower death, but they'll die, no question about it.

So when we | ook at the statew de
totals -- and | did four years so you have an idea.
And you can see under Colum B is the net proceeds.
That's statewi de for all charitable organizations.
That's their profit that they put to their bottomline
and are used for additional operations. The salaries
are Table -- or Item C, professional services, D, and
then the prize fees are E

And then Colum F is a subset of Colum E
because, again, about half of that nunber is shared
wth -- that's a five percent prize fee for every
dollar of bingo prize is paid to the State, half of

which is generally shared with the city and county

where that hall is |ocated.
So then | took -- in Columm G | total ed
E through F. And so you can see -- |I'msorry. Colum

His Colums B through E. And you can see what those
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nunmbers are. So for a four-year period, it's 381
dollars -- 381 mllion dollars. |If you figure 90
percent goes away, then you've got 10 percent of that,
so all of a sudden it's 38 mllion. Al of a sudden
the prize fees paid to the State goes from in that
four-year period, 106 mllion to 10 mllion.

So that's why we think the staff has to
do a better job of looking at the inpact. |'msure the
staff didn't think about inpact of other industries.
They were only |ooking at their racing. But this wll,
Wi t hout question, adversely inpact and devastate
charitabl e bingo. And we know that because we've
| ooked at ot her states where they've opened up either
this type of gam ng or sonething simlar and charitable
bi ngo goes away.

So the bottomline, there's a nunber of
anal yses that have to be done under Texas |law. There
are adverse fiscal inmpact on State and | ocal
governnment. There is a negative adverse inpact on
smal | and m crobusi nesses. And there are negative
| npacts on enpl oynent conditions.

As | started out, we're reluctantly
here. W recognize the racing industry has serious
problens. W do, too. W would like to join hands

with the industry in the 2015 session and jointly pass
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a programlike this that will benefit the racing
I nterests as well as charitabl e bingo.

"1l be happy to answer any questi ons,
M. Trout.

MR. TROUT: Thank you.

Li sa Stevens?

M5. STEVENS:. (Good norning.

MR. TROUT: (Good norning.

M5. STEVENS: M nane is Lisa Stevens.
|"mactually here as a nenber representative of the
Texas Humane Legi sl ation Network. And we are speaking
I n opposition to what we consi der as expansi on of
greyhound racing in Texas because we believe actually
this instant racing option, which is also called
historical racing, is truly an instant opportunity and
it's not historical in the sane sense that we would be
seeing it if it was a 30-year-old race or a 40-year-old
race.

It's going to increase the nunber of
tracks and it's going to increase the frequency wth
whi ch the dogs are raced. And we believe that it is
actually slightly out of the purview of the Comm ssion
because we understand that State agencies and
Commi ssions are here to help us clarify rules, not to

add or expand their areas of activity. And given that
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instant racing is not possible in the State of Texas
now, or historical racing, this would be an expansi on.
So we question whether that should actually go to the
Legi slature. And that is actually our position on it.
In addition to it, | would Ilet you know
that | am an owner of two greyhounds, both of which are
rescued, one of which has a broken right hind leg. And
I n the greyhound racing industry, broken right rear
| egs are very, very common because of the severe angle
at which the dogs race around the tracks. M dog --

when | adopted ny dog, she was three years old, so it's

been | ess than a couple of years. |'ve had her naybe
four. 1've had her three years, so she's not even six
yet .

The organi zation that | work with is
working with a specific kennel in Texas, C ear The Wy
Kennel. And C ear The Way Kennel on its website says
that it does everything it can to try to place dogs
that don't work out as racing dogs. And | respect that
tremendously. They even say that they have options for
the dogs to be honed permanently on their farmif there
Is no option for adoption. This is not a common
thing. They actually put out noney. |If it were
common, | probably woul dn't be saying what |'m saying

to you right now
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| love the breed. It's an incredibly
sensitive breed. It's not a piece of livestock. It's
truly a conpanion aninal. And while this wl]l
unfortunately inpact horse racing -- and | have a

horse, so | have feelings about that as well and |'m
not real happy wth that, increasing horse racing,
ei ther, because |'ve worked with a lot of the horses
that didn't nmake it off the tracks -- or nade it off
the tracks because they couldn't run or were injured.

My position -- and I'd like you to
consider it -- is that even though the intentions are
all good and everybody who cones here cones with their
own specific interests in mnd, | would say pl ease
remenber that their interests are nonetary. |'m not
here for a nonetary reason and | don't speak from a
nonet ary standpoi nt.

| do believe that -- we do believe that
there is an issue with purview here and whet her the
Comm ssi on shoul d be | ooking into an expansi on of
racing. And as a last coment, what | would say is
that the greyhound racing association neans well and |
listened to the gentl eman who spoke and | was
| npressed, very, very inpressed, but then it occurred
to me -- one thing occurred to ne. And this is not

even sonething really that shoul d bel ong here, but
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unfortunately it cones up.

If they're self-policing, we all know
what that neans. | nmean, no one -- maybe even Abe
Li ncol n. Nobody self-polices all that well. And when
you have a |l arge group of people who are doing
sonething to nmake a profit, unless there is an
obj ective external organization that ensures that their
policies are being adhered to and well adm ni stered,
self-policing is just a nice way to put, you know,
"We'll take care of it. You all don't have to worry

about it. And that doesn't settle well enough for
me.

So I'm here because | really believe that
this is an expansion of racing and that probably needs
to go to the Legislature and I'd |ike you guys to give
t hat sone consi derati on.

MR. TROUT: Thank you, ma'am

M5. STEVENS. | appreciate you.
MR. TROUT: Jim Hel zer?
MR. HELZER  Good norning. 1'mJim

Hel zer. And | represent nyself and ny famly.

And, M. Trout, M. Fenner, and staff, |
would Iike to echo all of the comments that those that
have spoke in favor of authorizing the -- letting the

Texas Racing Conm ssion authorize historical racing
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term nals at racetracks. Those statistics that were
presented this norning are overwhelmng, in my opinion,
and | think going forward we can renew the horse and
greyhound industry in Texas.

| think that -- you know, just to give
you a small statistic, | think it's deplorable that
we've let all of our horses and greyhounds go to ot her
states. Ckay? W have |ost the best quality of
Thor oughbred horses that used to reside in Texas to
ot her states and we need to get all of those good
hor ses back.

And being here in Texas for nost of ny
life, I know that Texas likes to be first in
everything. W would like to be first in the horse
I ndustry. W would like to be first in the greyhound
i ndustry. And in order to start making that clinb of
that very steep hill, we need historical racing
termnals at racetracks.

| think another thing that we need to
consider is where are we globally. GOkay? And |'m
tal king around the world. You know, right now we are
nearly at the bottomrung relative to horses. |'m not
sure where we are relative to greyhounds. But we have
all the nmanagenent techniques. W have all the

skills. W have all the real estate in the world. And
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| think that if we inplenment the new termnals, we can
get all of those broodmares back, we can get better
quality of stallions in the state, and within several
years we can be a global force rather than just one
that's being nentioned out there.

Texas is a very large state. W need to
t ake advantage of everything that Texas can do. W
have sone snmall sal e conpanies here in Texas right
now. They could grow to phenonenal size. And that's

what we want to do.

To give you a typical exanple, | have a
stallion farm-- | have a breeding farmin Witesboro
and we breed about 600 mares -- 500 nares a year
there. | also have one in lahoma that | was forced

to | eave Texas because everybody wanted to participate
in the Cklahona racing. W breed over 600 mares there
every year.

| would like to nove that operation back

to Texas. Wiat that does -- and this is a snall
nunber, but it's just the tip of the iceberg -- is |
woul d bring six full-tinme enployees, | would bring 16

part-ti nme enpl oyees, and | would then purchase $400, 000
of feed in Texas rather than in Ckl ahoma.
So the gentl enman that spoke representing

the agricultural industry, we need to support -- we
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need this in order to support our agricultural industry
I n Texas, a very, very inportant elenent in this
equati on.

So with that, | think it's very inportant
of the jobs that we can grow to. And | think those
statistics have al ready been nentioned. And | know
Governor Perry, with his Econom c Devel opnent Fund, has
I ncreased enpl oynent here in Texas. You know, | know
Toyota brought in 2500. |[|'mnot sure what are the
ot her nunbers.

But the horse racing industry wll junp
to 10, 000 enpl oyees w thout any noney from Texas
Governnment at all. W'Il stand on our owmn. We'll nake
the investnent. W look forward to making that
I nvest nment .

Rel ative to the humane treatnent of both
t he greyhounds and the horses, | would |like to be taken
care of |ike a racehorse is taken care of. And ny wife
Is a pretty darn good keeper. But I'mtelling you that
t hese horses get the best care in the world. | nean,
there is no animal taken better care than the horses.
|'ve got several friends in the greyhound industry as
well. | know that they take very, very good care of
t hese dogs.

You know, another specific exanple, you
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know, | have over 400 head of horses. You know, out
there running, they get injured. They get injured nore
so than the ones on the racetrack. Dogs, |'ve just got
three of them | had one that had a broken | eg | ast
year. She was just running and playing. Gkay? They
get injured. Okay? That's just part of the animals
that we | ove and that we cherish and that we take very,
very good care of.

Additionally, relative to the charities,
| really believe that conpetition -- |'ve never seen,
in nmy 74 years, where conpetition didn't nake sonething
better. It wll make it better. You know, you don't
want to say, "Hey, don't get in my territory."

You know, | was in the roofing supply
busi ness for 35 years. Ckay? Everybody wanted to
cone. The nmanufacturers would cone to see and they'd
say, "Jim what do you think?" | says, "Bring them
on. | don't care. They can set up shop right
next-door to ne."

It makes you better. It makes you think
out of the box. Conpetition has never hurt anybody one
lota. GCkay? But if you're saying, "Hey, don't touch

me," you're going to get touched. Sonmewhere out there
sonebody is going to touch you.

And on the flip side of that, rather
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than -- like ny famly, rather than nmake a few t housand
dol l ars donation to charitabl e organizations throughout
the state that we do each and every year -- and |I'm
sure many of the greyhound people, many of the horse
owners do the sanme thing. Rather than doing three or
four thousand dollars a year, you mght do 10 or 15
t housand doll ars a year.

So there's a plus side to everything that
this additional historical gamng termnals would all ow

us. And | want you to strongly consider those as we go

f orwar d.

And | guess that's all of the comments |
have. |'d be interested in taking any questions.

MR. TROUT: Thank you, sir. Appreciate
it.

MR. HELZER  Thank you.

MR TROUT: Dallas Keen?

MR. KEEN: Thank you. M nane is Dallas
Keen. [|'ma Thoroughbred horse trainer. | also, along

with ny wwfe, owm and operate a training facility and a
breeding facility here in the State of Texas. W

also -- I"'ma cofounder with ny wife, Donna Keen, wth
Renmenber Me Racehorse Rescue. W pl ace hundreds of
horses fromour facility. W retrain themand find

them honmes after their racing careers are over.
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Ri ght now there is no racing for
Thor oughbred horses in the State of Texas. Everybody
Is exiting right now from-- Lone Star just finished
their neet. They're going to Louisiana, New Mexico,
Okl ahoma, the states that have | obbi ed agai nst our
I ndustry here in the State of Texas and has continually
t aken our best horses and our best owners, our best
horse players into these states.

It is very inportant to us as a
Thor oughbred i ndustry here to support our industry and
| think these historical termnals definitely can help
save an industry that is dying at this point. Right
now | have -- ny racing stable is actually in southern
Florida at GQulfstream And |I'ma Texan. | want to
race in Texas. And |'mseeing all these big farns here
i n Texas. You know, they're sitting vacant right now.
We're not talking bingo halls. W're tal king about big
I ndustry. We're tal king about a | ot of enployees and
real people out there that are really hurting right now
in this industry. And we need sone help. | support

hi storical racing term nals.

Thank you.
MR. TROUT: Thank you.
M chael -- is it Mark or WMarke?

MR MARKE: Hello. M nane is M chael
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Marke, Ma-r-k-e. And | don't have a dollar on the
table in this game other than when | go to the betting
window. |'ma horse racing fan. 1've been a horse
racing fan in Texas for over 25 years. And | realize
how t he horse racing industry is suffering in Texas and
| do support historical racing termnals in the state.

| think it wll be good for the tracks,
good for people |I know that work at the tracks, good
for people |I know that are jockeys, good for people |
know that are trainers, and sone horse owners that |
know. And | support it.

And that's all | have to say. |
appreci ate the opportunity to speak.

MR, TROUT: Thank you, sir.

M chael Bi ngaman?

MR BI NGAMAN: Director Trout,
M. Fenner, as you know, |I'mthe chaplain at Retama
Par k Racetrack. What you mght not know is | have the
| ongest history of chaplaincy in horse racing in the
hi story of the world, in Texas, in the United States.
|"malso the only chaplain in the country that's a
| i censed practicing counselor. And |'m here to speak
In favor of the proposition.

You know that | love ny community. |

cane to Texas specifically to work in horse racing from
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Washi ngton State, where | was a chaplain there. Wen I
cane to Texas, | came bringing an education in

conpul sive ganbling -- or conpul sive addictions. And I
began the educati on process on conpul sive ganbling in
Dallas with the Texas Council on Conpul sive and Probl em
Gam ng.

| was only able to conplete half of that
educati on because the funding ran out. But | |earned a
| ot about conpul sive gam ng. And during that education
| learned that only five percent of ganblers are
attracted to pari-nutuel wagering. Since one of the
greatest argunents against gamng in Texas is a noral
argunent, 1'd like to speak to the noral argunent for a
nonent as a chapl ai n.

Pari-mutuel wagering is the fairest form
of wagering for the public in that the bettor is given
a wealth of information in order to intelligently
wager. For that reason, | am nost confortable with
this expansion in that it doesn't increase the
footprint nor change the manner of gaming. |t is just
an i nprovenment in technol ogy.

About six years ago | again was here in
Austi n speaki ng on behalf of ny industry. At that tine
| ran into the director of the compul sive gan ng

programthat | had attended. Her nane is Sue Cox.
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Duri ng our conversation, | assuned that she was here to
speak agai nst the expansion that the industry was
asking for at that tinme. To nmy surprise, she stated
t hat she acknow edged that Texans | ove to ganble. She
was here to ask that if any expansion were to occur,
she was not here to speak against it, but she was here
to ask that she m ght have sone funding dedicated to
support the Texas Council on Conpul sive and Probl em
Ganbling. |'masking that sane thing today.

| noticed on the State of Texas website
that there is no longer a |local state network to aid
any and all Texans who westle with conmpul sive gam ng.
She said that she had been offered a | arge anount of
noney to | obby against the industry by entities in
Loui si ana but that she declined to take that offer.

Sue Cox is correct. Texans do love to
ganble. You've heard it said nany tines that parking
| ots of racetracks in neighboring states are fl ooded
wWith Texas license plates. | can attest to that. It's
true, insofar as | visited tracks in Louisiana and
Okl ahoma. Although | haven't visited the tracks in New
Mexico, | did note that the last tine Zia Park was
argui ng for expansion, they cited Texas ganblers as the
reason for needing to expand.

| love ny industry. | love ny
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community. These are good people. | have no noral
problemwith ganbling in that in the form of

pari-nmutuel wagering. |'mrespectfully asking the

Comm ssion to consider adopting this change. It wll
benefit the racing community by putting Texas racing on
a nore level footing with the surroundi ng states, thus
al l ow ng expatriated Texans to cone back to the state
and at the sane tine restore funding, if considered, as
a network for helping -- restore funding, if

consi dered, basing a network for hel ping not only those
probl em ganbl ers who attend horse racing, but also
probl em ganbl ers who are addicted to poker, bingo,
eight-liners, and any other formof ganbling. | ask
that you consi der that.

Thank you for your tine.

MR. TROUT: Thank you.

St eve Bresnen?

MR. BRESNEN. Thank you, M. Chairman --
or M. Trout. M nane is Steve Bresnen. |'mhere on
behal f of Bingo Interest G oup.

| learned a long tine ago in a hearing
like this you can't respond to everything everybody
says even if you're not exactly happy with it. So |
won't. | do want to say to everybody behind ne, the

people in bingo ook a lot like you all. They're
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everyday people. The people we represent, sir, are
everyday people. 17 mllion everyday people went to a
bingo hall. W don't represent bingo halls. Bingo
hal | s are buildings. W represent the people, the
everyday people that go to those bingo halls.

Just by conparison, if | heard right, the
purses at the tracks are about 130 mllion dollars in
t he nost recent nunbers. Prizes in the bingo |ocations
around the state were 550 mllion dollars. So these
people in these halls have a very significant
| nt erest.

So who are the people? At M. Anawaty's
hall in La Marque, Texas, it's the Gal veston Marine
League. And by Marine, | don't nean the water and
boats init. | nmean Marines, the people that serve
their country. There's the Boys and Grls O ub, the
Mark Kilroy Foundation that does after-school prograns
for kids that have got no place else to go, the Knights
of Col unmbus. And by the way, the people in Hitchcock,
Texas, the everyday people, appreciate the fact that
they have a volunteer fire departnent that gets noney
fromM. Anawaty's bingo hall in order to put out the
fires in the area.

Those real people are located in about

12 -- there's about 1200 charities and about 400
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| ocations. They're spread throughout the state. They
have a very significant payroll, with 12,000 peopl e
registered to be able to work in those bingo halls, all
of whom have gone through crimnal background checks
and all of whomare working for a lot I ess than a whol e
| ot of the people in this room including ne. So it's
a big deal. They're everyday people.

| regret that we're here in opposition to
sonet hing with people who we have no beef with and no
battle with. It's a shane that the politics in this
state have pitted everyday Texans agai nst each other
who are just trying to make a living and do sonet hi ng
that lots and | ots of Texans, in the case of bingo 17
mllion of them want to participate in and benefit
from

And so |'"msorry for that to everybody
behi nd ne and | woul d hope during the | egislative
session that we would continue to work together as we
have in the past. Most of you all probably don't know
it, but we talk to your representatives down here and
we have a very good relationship with them And we
don't cone down here and we don't call nanmes and we
don't tell lies |like sonme of the people that blew us up
at the Lottery Conm ssion when we just tried to do a

little insignificant deal the other day. W wll| never
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| ie about you and we'll always respect the fact that
you are everyday Texans.

W thank you very nmuch and | appreciate
the opportunity to make ny little speech.

MR. TROUT: Thank you.

Mark, do you have sone nore to testify?

MR. FENNER | have no ot her testinony
cards at this tinme indicating that they wish to
testify. |If anybody would like to testify, nowis the
tinme to come up.

MR. TROUT: Ckay. | have several cards
of people who want to show that they're either for or
agai nst but do not want to testify and I'd like to read
those into the record. Margaret Hoffnman, against;
Katie -- is it Jarl? J-a-r-I. Ckay. Against. Kris
Ful l erton, for; Virginia Bonney, for; Chris Corrado,
for. | can't read the witing here. Doug Petrich,
for. Rick Ponposelli did not indicate whether for
or -- sir, are you here? Are you for or against?

MR. POWPCSELLI:  For.

MR, TROUT: For?

MR. POMPOSELLI: Yes, sir.

MR. TROUT: Matthew Stahl baumis for; Joe
Kerby, for; R G Johnson, for; Scott Sherwood, for;
Charles W Graham for; Tyler Graham for; Bruce
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Bennett, for; John Cardwell, for; Denis Blake, for;
Howard Phillips, for; Brandon Barentine, for; Al ana
Morse, for; Trey Mal echek, for; Kim Chandler, for;
R D. Weilburg, for. O is that Wil burg?

MR. FENNER  Weéi | burg.

MR. TROUT: Weilburg. Sorry. Charles
Wight, for; Jennifer G bbs, for; WIIliam Tracy, for;
Joan Tracy, for; Rob Werstler, for; Jaine HIll, for;
Jam e Nel son, for; G ndy Johnson, for; MKke Steindler,

for; Tim Conley, for; Frank Hopf, for; Deborah Schm dt,

for; Rae Kol aj aj ak -- pronounce that nanme for ne,
pl ease.
M5. KOLAJAJAK: Kol aj aj ak.
MR TROUT: |'msorry?
M5. KOLAJAJAK: Kol aj aj ak.
MR. TROUT: Kolajajak. |I'msorry. Thank

you. For. Donald Ahrens, for; Paul Watt, for; Joe
Frey, for; David Peck, for; Lane Hutchins, for; Tom
Hut chins, for; Kay Hel zer, for; Marilyn Hel zer, for;
Edward Gardner, for; Lew s Jordan, for.

I s there anyone el se?

|f there are no other individuals that
want to testify or enter, I'magoing to adjourn this
neeting at 11:42.

(Proceedi ngs concluded at 11:42 a.m)
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STATE OF TEXAS )
COUNTY OF TRAVIS )

|, SHERRI SANTMAN FI SHER, a Certified Shorthand

Reporter in and for the State of Texas, do hereby

certify that the above-capti oned natter canme on for

heari ng before the TEXAS RACI NG COW SSI ON as
her ei nbef ore set out.
| FURTHER CERTI FY that the proceedi ngs of said

hearing were reported by nme, accurately reduced to

typewiting under ny supervision and control and, after

bei ng so reduced, were filed with the TEXAS RACI NG
COWM SSI ON.
G VEN UNDER MY OFFI Cl AL HAND OF OFFI CE at Austin,

Texas, this 28th day of July, 2014.

P

SHERRI SANTMAN FI SHER, Texas CSR 2336
Expiration Date: 12-31-15

Kennedy Reporting Service, Inc.

Firm Regi stration No. 276

7800 North Mopac Expressway, Suite 120
Austin, Texas 78759

(512) 474-2233

Job No. 95949
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