BEFORE THE
TEXAS RACI NG COW SSI ON
AUSTI N, TEXAS

COW SSI ON MEETI NG
NOVEMBER 15, 2016

BE | T REMEMBERED t hat the above entitled matter
cane on for hearing on the 15th day of Novenber, 2016,
beginning at 10:31 A M at 105 West 15th Street, Room
120, Austin, Travis County, Texas, and the follow ng
proceedi ngs were reported by SHERRI SANTMAN Fl SHER,
Certified Shorthand Reporter for the State of Texas.
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APPEARANCES

Comm ssi oner s: RCLANDO PABLOS
RONALD F. EDERER
MARGARET MARTI N
GLORI A HI CKS
GARY P. ABER
JOHAN T. STEEN, 11
VI CTORI A NORTH
A. CYNTH A LEON
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CHAl RMAN PABLCS: Good norning. The tine

Is 10:31. At thistime l'd like to call today's Texas

Raci ng Conm ssion neeting to order.

Marti n?

Conmm ssi oner

Coul d you please call the roll, Mry?
MS. VELCH  Yes.

Comm ssi oner Gary Aber?

COW SSI ONER ABER:  Her e.

M5. VWELCH. Conmi ssioner doria H cks?
COW SSI ONER HI CKS:  Here.

M5. VWELCH. Conmi ssioner Cynthia Leon?
M5. LEON: Here.

M5. WELCH: Conm ssi oner Margar et

COW SSI ONER MARTI N Present.

M5. WELCH: Conmi ssioner Victoria North?
M5. NORTH.  Here.

M5. WELCH: Conmi ssi oner Robert Schm dt?

John Steen?

COW SSI ONER STEEN:.  Her e.

M5. WELCH: Vi ce-Chairman Ron Ederer?
VI CE- CHAl RVMAN EDERER:  Her e.

M5. WELCH: Chai rman Rol ando Pabl 0s?
CHAI RVAN PABLCS: Here.

Do we have a quorunf

M5. VWELCH  Yes, sir.
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CHAl RMAN PABLOS: Are we getting sone
f eedback? Can anyone |ower the volune? Wo handl es
the -- | think it's better now.

M5. VWELCH. Try that.

CHAI RVAN PABLOS: Thank you. Okay.

Thank you. That's nmuch better. Appreciate it.

ltem I, public comment. Devon, do we
have anyone signed up for public comrent?

M5. BI JANSKY: No, sir.

CHAl RMAN PABLOS: Ckay. Comm ssioners,
good norning. At this tinme we're going to take up Item
11, proceedings on racetracks. W're going to have a
di scussi on, consideration, and possi ble action on both
A and B, a request by Manor Downs to approve 100
percent change of ownership and a request by PM Texas
LLC to approve a voluntary surrender of its Laredo Race
Park Cl ass 2 horse racing |license.

At thistine I'd like to recognize Mark
Fenner to lay out the item please. WMark?

MR. FENNER: Yes, sir.

Comm ssioners, staff has provided you
wth its report and sunmary of the application
submtted by PM Texas to acquire the license currently
hel d by Manor Downs. And as we've done previously wth

owner shi p changes, | want to wal k you through a
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checklist of the factors to be considered and to
di scuss whet her those factors have been sati sfi ed.
Pl ease feel free to ask any questions of ne or the
applicant during this process.

First, Texas Racing Act Section 6.13(b)
specifies that a transaction that changes the ownership
of an associ ation requires the subm ssion of certain
updated informati on and the paynent of a fee. These
have all been summarized in the report, but 1'd like to
wal k t hrough those itens with you now.

First of all, the question is whether a
fee for the background check has been paid. And I can
tell you yes, the applicant has paid a 35, 000-dol | ar
fee. This is to cover both the adm nistrative
processes and the cost of any background check. Most
of this, of course, wll be returned as we only charge
for the actual expense of conducting the review

Next is the identification of the
proposed owners and the ownership structure. Now, the
proposed owner of Manor Downs is PM Texas LLC, which is
t he owner of Sam Houston Race Park, Valley Race Park,
and Laredo Race Park. PM Texas is conposed of two
nmenbers, each of which owns 50 percent. One is PM
Texas Hol dings LLC. The other is Houston Gan ng

Vent ur es.
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PM Texas Hol dings LLC is wholly owned by
MAXXAM which is owed by the Hurwitz famly, each of
whose famly nenber is a 10-year Texas resident. HGV
s a whol |l y-owned subsidiary of Penn National Gam ng,
which is a publicly traded corporation fornmed and
I ncorporated in Pennsylvania. It owns, nanages, or has
ownership interests in 27 facilities in 17
jurisdictions which include Thoroughbred, harness, and
greyhound racetracks and both | and-based and docksi de
gamng facilities.

In your materials or the staff report,
Appendi x B shows the ownership structure before and
after the acquisition of Manor Downs.

The second factor to be considered is the
exact location at which a race neeting is to be
conducted. The applicant has proposed to buy Mnor
Downs, which is an existing Class 2 horse racing
facility at 9211 H Il Lane in Manor, Texas. |It's
approximately 11 mles northeast of downtown Austin and
a mle and a half from downtown Manor.

Now, there are three schools located to
t he east of Manor Downs across an undevel oped fi el d.
The nearest point fromthe schools to the grandstand is
a half amle. Al other areas within a half-mle

radius of the facility are undevel oped. And there is a
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site map and area map in Appendi x D of your materials.

The next factor to consider is whether
the site conplies with zoning. The area is not zoned,
so there are no zoning issues. And |'ve confirmed this
on zoning maps both of the City of Austin and of
Manor .

The next factor is whether the facility
is | eased or owned and, if it is to be |eased,

i nformati on about the lessor. |In this case, Manor
Downs and PM Texas have entered into a two-year option
agreenent allowi ng for the purchase of the property.

| dentification of any other beneficial
owner of shares that bear voting rights. And all of
t he owners have al ready been identified.

They' re supposed to provide a detail ed
statement of the assets and liabilities of the
applicant. They have provided consolidated financi al
statenents for the years 2013, '14, and '15, and these
are attached to the report as Appendi x C.

The next factor to be considered is the
kind of racing to be conducted and the dates
requested. PM Texas proposes a 20- to 30-day m xed
neet, but it has not specified particul ar dates.

Proof of residency. Background checks

were conducted at the tinme that Penn National purchased
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its ownership interest in 2011 and all the background
checks were recently updated as part of the ownership
and managenent review that the Conmm ssion conducted in
t he sumer of 2016.

And then finally, they have to provide
any copies of any tote, managenent, or concession
contracts. In this case, they proposed to bring Mnor
Downs within the scope of its already approved tote
contract with Sportech and does not propose to enter
I nt o any managenent or concession contracts at this
tinme.

So those are the mandatory factors you
are to consider. There are a nunber of optional
factors you can consider. These are what we refer to
as the public interest factors.

They are, first of all, the applicant's
financial stability. And the independent auditor's
report that was included as part of the consolidated
financial statenments did not raise any concerns about
PM Texas' finances or their ability to continue
operating as a going concern.

The next factor you can consider is the
resources for supplenenting the purses. The
consolidated financial statenents show that the

appl i cant has substantial cash on hand.
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The next is the |ocation of the proposed
track. The applicant has identified Manor Downs as its
nost |likely location but has stated that it wants to
eval uate current conditions for the first 27 weeks
after approval to consider whether to request
aut horization to nove to a different |ocation.

The next factor that you nmay consider --
these are optional factors -- the effect of the
proposed track on traffic flow Manor Downs is an
existing facility that operated on the existing roads,

so we did not require a traffic inpact study as part of

the application. |f they request a change of |ocation,
| imagine we will request a traffic inpact study at
that tine.

The facilities for patrons and
occupational licensees. The public areas of the track
I ncl ude covered open area seating for about 1300 people
and an air-conditioned turf club for 130 people.
There's five concession areas, three areas with public
restroons, each of which is handicap accessible. They
have parking for approxinmately 1700 cars, one-third of
which is paved and two-thirds of which is open field
parking, with an additional 300 spaces for preferred or
val et parking and accessi bl e parki ng avail abl e near by.

They have jockeys' quarters, test barn,
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paddock, hol ding area adjacent to each other and within
a secure area. And of course, the jockeys' quarters
have appropriate facilities wwthin them The
facilities for race animals includes 500 stalls and a
test barn. The test barn has six stalls, a walking
ring, a lab, and veterinary offices. This is also

Wi thin a secure area.

The availability of the track of support
servi ces and energency services. The closest hospital
I's University Medical Center Brackenridge which is on
15th Street near here. That's approximately 14 mles
from Manor Downs. The applicant will contract with a
| ocal conpany to provide on-site energency nedi cal and
anmbul ance servi ces.

The next factor to be considered is the
experience of the applicant's enployees. The facility
wi ||l be operated and | ed by Andrea Young as the
presi dent; Dw ght Berube of operations; Wayne Hodes,
mar keting; and Matthew St ahl baum finance and busi ness
devel opnent. Each of these individuals is currently
| i censed by the Conmi ssion as association officers or
as associ ati on managenent staff and are in good
st andi ng.

The next finding or factor is the

potential for conflict with other race neetings.
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Because they haven't selected particul ar dates, there's
not a conflict at this tine. They state that they wl|
work with the horsenen and ot her racetracks in
requesting days for its race neet.

The antici pated effect of the race
neeting on the greyhound or horse breeding industry.
The applicant states that reopening Manor Downs wi ||
provi de an opportunity for locally bred horses to race,
which will, in turn, devel op additional breeding
activities.

And finally, the optional factor of the
effect on the state and | ocal econony. They estinmate
t hat reopeni ng Manor Downs woul d create over a hundred
new per manent jobs and up to 300 new j obs when the
track is conducting live racing.

Finally, Texas Racing Act 6.04 requires
the following four findings in order to approve a
change of ownership: First, that the proposed track
and |l ocation conplies with all zoning laws. There's no
zoning, so this requirenent is net.

That the proposed track and | ocation
conplies with the act and the rules. Manor Downs was
previ ously approved for racing and has conduct ed
racing. | believe it neets the requirenents of the act

and the rul es.
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A finding that the Comm ssion finds by
cl ear and convincing evidence that the applicant w ||
conmply with all crimnal laws in this state. PM Texas
has been operating in Texas since 2011 with no issues.

And finally, that the conduct of race
neetings at the proposed track and location will be in
the public interest. And that's a decision that only
you can nake.

One last itemthat | would |ike to raise
I s that Section 6.06, Subsection (h) of the act
prohibits a person fromowning nore than five percent
in nore than three racetrack |licenses. Since PM Texas
al ready owns three licenses, it proposes that if the
Commi ssi on approves its purchase of Manor Downs, it
will voluntarily surrender its Laredo Race Park |icense
simul taneously at the tinme of its closing on the
transfer of the LLC hol ding Manor Downs' |icense.
There's an agreenent in the materials in Agenda Item
I11-B that docunents the terns of this surrender.

|'d be happy to answer any questions |
can.

CHAl RMAN PABLOCS: Thank you, Mark.

Comm ssioners, any technical or
clarifying questions of Mark?

COW SSI ONER ABER:  Coul d you clarify the
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| and part, who's leasing it to who?

MR. FENNER: Yes, sir. \Wat they' ve done
Is they entered into a two-year option. It's not a
| ease. It's an option to buy the site and facilities
of Manor Downs. And what they have proposed is that
they're going to do a 27-week eval uati on once you have
approved the transfer, during which they mght cone to
you and ask for a different |location; and if they
don't, then they will construct on that site.

CHAl RMAN PABLOS: Any ot her questions?

At this time I'd like to ask the
petitioner, Manor Downs, to please cone up.

&ood norning, M. Phillips. How are
you?

MR, PHI LLIPS: Good norning,

M. Chai rman, Conm SSi oners.

This is the 27th year that |'ve cone
before this Comm ssion and | amvery pl eased to request
the transfer of 100 percent of the Manor Downs i nterest
to PM Texas LLC.

"Il be glad to answer any questions.

CHAl RMAN PABLOS: Conm ssioners, any
guestions?

Thank you, M. Phillips. Appreciate it.

MR PHI LLIPS: Thank you.
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VI CE- CHAl RMAN EDERER: W I | you cone back
and see us fromtine to tinme? W'IlIl mss you.

MR PHI LLIPS: You won't have anybody to
beat up on anynore.

Thank you.

VI CE- CHAI RVAN EDERER:  Thank you.

CHAl RMAN PABLOS: Okay. Now Andrea
Young, please, representing PM Texas.

M5. YOUNG  Conmi ssioners, good norning.
Thank you for having us, Conm ssioners. Chairman
Pabl os, thank you for agreeing to hold an extra neeting
before the end of the year to consider this matter.
|"d like to thank the staff in their consideration of
this matter as well.

This is a deal that canme about very
qui ckly, nore quickly than nost deals |I'm accustoned to
in the sense that when Howard and his team at Mnor
Downs determ ned they were going to stop paying fees to
the Comm ssion, it was shortly thereafter that |
approached hi m about the possibility of this
transacti on.

So staff noved really quickly for us from
the tinme of conpleting our transaction, | think in
early Septenber, if that's right, and | think we had an

application in a couple of weeks later. And the
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Commi ssion really did work very diligently and very
qui ckly for us and far exceeded any tinelines that are
required by statute. So I'd like to just thank you
guys, Mark in particular.

|'d also |ike to thank Howard. You know,
Manor Downs has a great history in Texas. And when |
t hought about this opportunity, | thought, you know, it
woul d be really unfortunate to see such a great track
wth such a great history -- | think it's the original
| icense granted in the state, maybe the second to
open -- to see it go away in what has ot herw se been a
distressed tinme for the industry. So he's been a joy
to work with on this process and, you know, naybe
i nstead of him you can beat up on ne sone.

| think Mark laid out the agreenent as
it's in our application fairly well to you. For us,
when we viewed this transaction, it was, look, this is
a positive for Texas horsenen first and forenost.
Losing a |icense, an operating viable license in Travis
County, would be a shane.

Simul taneous to that is we have a |icense
in Laredo that |'ve been before you every year and told
you for the |ast several years | can't figure out a way
to get this project off the ground.

So this is a project that | think we can
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get off the ground. It's in a good market. It's in a
better market for the horsenen. And sinultaneously, it
al so solves a problemwith two |licenses that were
existing in Laredo. So we clean that up and all ow
maybe, you know, a viable option to nove forward in
Lar edo.

| think it's good for the Conmm ssion.
Qbvi ously this has been a tough year in terns of
financing and dollars. And the opportunity this
transaction created was the paynent of all the back
fees that Manor Downs did owe to the Comm ssi on.

And finally, | would rely on our history
as operators. | think we've proven ourselves tine and
time again to be creative operators in the state and
good operators in the state. | think Mark laid that
out in his statenents as wel .

| wll just, you know, kind of head-on
try to address | think what is the one kind of concern
with the transaction and that is, hey, why are you
doi ng an option on the |land and why did you structure
t he deal the way you did.

So it's very sinple. One, this deal
noved very quickly. And when | nean quickly, kind of a
matter of nonths. And we haven't had the opportunity

to even spend the anmount of tinme at Manor Downs to
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evaluate it like we'd like to. So we've asked -- in
our application, we laid out a two-year project
tineline for the opportunity to eval uate what's goi ng
on at Manor Downs, what's going on in that
envi ronnent.

We purposely put a two-year option.
We're paying Howard for that option with an agreed-to
purchase price on the | and al ready st at ed.

| have been very honest with this
Commi ssion, and | always have been, in that, you know,
yes, we m ght pursue another opportunity, but it's
going to be in Travis County. This is where we want to
be. It's not going anywhere else. And maybe t hat
happens, nmaybe it doesn't; but if not, we've got an
excellent existing facility to work fromthat needs a
| ot of work. And even in the best of circunstances,
nobody coul d get Manor Downs back up and running in
| ess than 12 nonths and negotiate race dates with the
hor senmen as wel | .

So we're going to be thinking through all
t hose sorts of things over the comng nonths. W're
going to be thinking about things |ike, hey, we don't
have any purse noney sitting there today, so how do we
start generating purse noney where we could actually

have a live race neet. And those are the types of
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things we are creative thinkers about and we're going
to go do that creative thinking over the com ng nonths
and, you know, we'll have the opportunity to report
back on that to you.

| "' m happy to answer any questions you
m ght have.

CHAl RMAN PABLOS: Conm ssioners, any
guestions?

| have a question. On the voluntary
surrender, |I'mseeing here that it would be effective
upon cl osi ng.

M5. YOUNG  Correct.

CHAl RVAN PABLOS: Pl ease tell nme closing
s going to happen quickly and not nonths from now.

M5. YOUNG It is required within five
days per our asset purchase agreenent, yes. So there
are a couple of folks that are sitting in this room
that are going to go back and start working on that
after this neeting, we hope.

CHAl RMAN PABLOS: Any questions by any
ot her Conm ssi oners?

Thank you. Appreciate it.

M5. YOUNG Thank you.

CHAI RMAN PABLCS: We have sone fol ks

signed up to speak.
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At this time I'll call Marsha Rountree,
pl ease.

M5. ROUNTREE: Good norni ng,

Conmm ssioners. Marsha Rountree, executive director of
Texas Horsenen's Part nership.

Alot of the things I'mgoing to say are
pretty obvious and it's what you're probably expecting
to hear, but | do want it on record and | want you to
hear it fromthe horsenen.

Losi ng Manor Downs was a blow to Texas
racing, to the horsenen, Quarter Horsenen in
particular. That's where we started our babies early
in the spring and got the year off to a good start.
And so not having Manor Downs around has been a
hardship for Texas horsenen and racing in this state.

And so when we | earned that Howard and
Manor Downs was about to surrender or |ose their

| icense and that there would be no facility at Manor

Downs or in Travis County any tine soon, it was sort of

a devastating bit of news that we received. So we were

pl easantly surprised when we | earned from Andrea t hat

t hey had made an offer and were going into negotiations

to purchase the |icense at Manor Downs.
So we do support this decision, the

deci sion that they've made to purchase the |icense.
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They' ve got a long track history of running successf ul
race neets in Texas, greyhounds and horses. They do a
great job at running their two neets at Sam Houst on
right now and we're |looking forward to the tine when
they will actually be running a race neet in Travis
County. And so we ask that you support the decision
because the horsenen of Texas support it.

Thank you.

CHAI RMAN PABLOS: Conm ssioners, any
gquestions?

Thank you, Marsha. Appreciate it.

M5. ROUNTREE: Thank you.

CHAl RVAN PABLOS:  Mary Ruyle, are you
here, representing TTA?

M5. RUYLE: Good norning, Conm ssioners.
I'"'m Mary Ruyl e, executive director for the Texas
Thor oughbred Associ ati on.

Qur board of directors net via conference
call last night on sone ot her business but expressed
their great pleasure at hearing the news of this
transacti on between Manor Downs and PM Texas LLC. They
regard this as a promsing step forward and is in total
support because, one, of the additional racing
opportunities this wll afford our nenbers. It wll

al so provide additional opportunities for fan
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exposur e,

There are people in Austin, Texas, that
woul d love to go to the races, would love to |earn nore
about them but they're not necessarily going to nmake
the trek to San Antonio to do that. However, if they
can go out in their backyard and get sone exposure to
horse racing, we view that as a wwn for everybody.

And finally, PM Texas has an excell ent
record of nmanagenent and inprovenent of racing in Texas
and we anticipate this to be a very positive inpact on
the entire state and racing for Thoroughbreds and
Quarter Horses and we | ook forward to working wth
t hem

|'d be happy to answer any questi ons.

CHAI RVAN PABLQOS: Conmi ssi oners, any
guestions?

M5. RUYLE: Thank you.

CHAI RVAN PABLOS: Thank you.

Rob Werstler, please?

MR. WERSTLER: Good norni ng,

M. Chairman, Comm ssioners. Rob Werstler with Texas
Quarter Horse Associ ation.

We woul d al so urge the Conmmission to

approve this transfer of ownership. As Marsha stated,

Manor Downs has al ways been extrenely inportant to the
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Texas horse racing industry, but the Quarter Horse
i ndustry in particular. And | can tell you |'ve gotten
a | ot of phone calls froma |ot of people that are very
excited that Manor Downs could be up and runni ng again
in the very near future.

Thank you.

CHAl RMAN PABLOS: Conm ssioners, any
guestions?

Thank you, Rob. Appreciate it.

| s there anyone el se signed up to speak
on this itenf

M5. BI JANSKY: No, sir.

CHAI RMAN PABLOS: Ckay, Conm ssioners.
So we've heard fromthe interested parties, fromstaff,
and fromthe industry. So at this tine I'd like to
entertain a notion.

Commi ssi oner ?

VI CE- CHAI RMVAN EDERER: | so nove that the
Comm ssi on approve the sale.

CHAI RMAN PABLOS: So the notion is to
approve the request by Manor Downs.

VI CE- CHAI RVMAN EDERER:  Correct.

CHAI RMAN PABLCS: |s there a second?

COW SSIONER HICKS:  1'l1 second.

CHAl RMAN PABLOS: Seconded by Hicks. So
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a notion by Ederer, seconded by Hi cks.

Ckay. So let's have a discussion if you
so wi sh. Anyone wish to speak? Pretty quiet.

| would just like to say that from an
econom ¢ devel opnent perspective, this is a great
project. |'d also |like to add that wth respect to the
remai ni ng Laredo license, now that |license will have
100 percent of that market and so it should be a little
easier to justify building a track and getting started
there, so I'mreally happy about that.

So hearing no other comments, |I'd like to
bring this up for a vote.

Al those in favor please signify by
sayi ng aye.

COW SSI ONERS: Aye.

CHAI RVAN PABLOS: Any opposed?

Ckay. That notion carries.

Now we'll ook into the Item B, which is
accepting PM Texas' voluntary surrender for revocation
of its Laredo Race Park |icense.

|s there a notion?

COW SSI ONER MARTIN:  So noved.

CHAl RMAN PABLOCS: A notion by Martin.

Second?

COW SSI ONER STEEN:  Second.
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CHAI RMAN PABLOS: Seconded by St een.

Any di scussi on, Conm ssioners?

Ckay. |I'Il bring this up for a vote.

Al those in favor please signify by
sayi ng aye.

COW SSI ONERS: Aye.

CHAl RVAN PABLOS: Any opposed?

Ckay. That notion carries.

Thank you and congratul ati ons.

We'll nove on to Item C, the proposal for
deci sion in SOAH Docket No. 475-16-5482, Texas Raci ng
Comm ssi on versus Longhorn Downs, |nc.

|"d like to recogni ze Devon, please.

MS. BI JANSKY: M. Chairnan,
Comm ssi oners, good nor ni ng.

Today you have the proposal for decision
i n the Longhorn Downs case before you and 1'd like to
start by just giving you sone history that's brought us
to today.

As you may recall, in June you had the
Longhorns Down review and renewal before you. At that
ti me Longhorn Downs had m ssed its June 1lst fee paynent
and had notified the Commi ssion that it did not intend
to make any future paynents. So you voted to refer the
matter to SOAH, the State O fice of Adm nistrative
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Heari ngs, for, as the statute provides, a proposal for
decision as to whether to renew the |icense.

Since that tine, a hearing was set. The
hearing didn't go forward because, in the neantine, we
had filed a notion for summary di sposition, essentially
saying there are no facts in dispute, everyone agrees
the license fees haven't been paid, everyone agrees
what the relevant |aws are, so there's no need for a
hearing, go ahead and pl ease decide this kind of on the
agreed facts.

And they did that. SOAH said yes, the
facts are uncontested, they failed to pay their fees,
that constitutes grounds for revocation of a |icense.
So they issued a proposal for decision that's in your
mat eri al s reconmendi ng revocation of the |icense.

It should be noted that Longhorn Downs
did not participate in that process; and true to their
word, they have not nmade any future paynents -- any
subsequent paynents. So the case is before you today
for final action and there's a draft order in your
mat eri al s.

Several of the parties involved wth the
| i cense are here today and do wi sh to address you.

CHAI RVAN PABLCS: Thank you.

M5. BIJANSKY: And |'d be happy to answer
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any questions you have, either now or after they've
spoken.

CHAl RMAN PABLOS: Conm ssioners, any
technical or clarifying questions of Devon?

Commi ssi oner Ederer?

VI CE- CHAl RVAN EDERER:  Yes. There was a
hearing set by the adm nistrative | aw judge?

MS. BI JANSKY: Correct.

VI CE- CHAl RMAN EDERER: And there was a
notion for summary judgnent filed?

MS. BIJANSKY: Right.

VI CE- CHAI RMAN EDERER:  WAs t here any
response to the notion for summary judgnent?

M5. BI JANSKY: No response to anything
that we filed, no response to the PFD. There's been no
participation fromthat side at all

VI CE- CHAl RMAN EDERER: And Longhorn was
notified of the hearing?

M5. BI JANSKY: They were.

VI CE- CHAI RVAN EDERER: Thank you.

COW SSI ONER ABER'  Who is Longhorn? Who
are the people involved in that? And, you know, this
I's so convol uted, you know, and I know -- so -- and
now, you know, l|last tinme, the guy that said he wasn't

going to nmake the paynents is not even with that group
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anynore, right? Blackner?

MR. FENNER No, sir. diff Thomas is a
princi pal person -- is the person who's been nmaking the
paynents for years. He's paid over $860,000. So he's
still wth the group.

COW SSI ONER ABER:  So in June, at the
June neeting, Blacknmer was the one who nade the
statenent that he wouldn't nake the 57,400 paynent? It
IS, because |'ve got it right here.

MR. FENNER He sent ne an e-mail and |
read it into the record.

COW SSI ONER ABER:  And you quot ed t hat
he woul d not nake -- he said he woul dn't nmake any
future paynents.

MR. FENNER He was naki ng that statenent
as an attorney on behalf of his client.

COW SSI ONER ABER:  But that guy is no
| onger with --

MR. FENNER | believe he's still wth
t hat organi zati on.

CHAl RMAN PABLOS: What is your point,

Dr. Aber, with respect to that?
COW SSI ONER ABER:  Huh?
CHAl RMAN PABLOS: What is your point with

respect to that question?
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COW SSI ONER ABER:  Wel I, you know, we
never know who owns -- who owns what group of this
thing. And, you know, they've been sitting here paying
t hese paynents for years and we never knew which group
was suing who. Could you clarify that a little bit for
us, whether it's Dallas City Limts or KTAGS or --

M5. BIJANSKY: As to who the players are,
|'"'mgoing to have to defer to Mark.

CHAl RMAN PABLOS: So if | may, Mark, the
| i cense hol der is?

MR. FENNER  Longhorn Downs.

CHAl RVAN PABLOS:  And who are the
principals in Longhorn Downs? | think that's what the
doctor is asking.

MR. FENNER  The person who has been
acting as the owner or the entity is KTAGS.

CHAI RMAN PABLOS: KTAGS.

MR. FENNER  Yes.

CHAI RMAN PABLOS:  And who is the
i ndi vi dual who controls KTAGS?

MR. FENNER His nane is diff Thonas.

CHAIl RMAN PABLCS: diff Thomas. Okay.
And is he still with KTAGS?

MR. FENNER  Yes, sir.

CHAI RMAN PABLGOS: Wiich, in turn, is
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still wth Longhorn Downs.

MR. FENNER  Yes, sir.

CHAI RVAN PABLOS: And is that the
I ndi vi dual who's been witing the checks or that
group?

MR. FENNER Yes. He has written checks
si nce Septenber of 2012 and over eight hundred and |
think it was sixty-five thousand dollars total.

CHAl RMAN PABLOS: So is there any
guestion as to who the |Iicense holder is?

MR. FENNER. No. The license holder is
Longhor n Downs.

COW SSI ONER ABER:  But the question is
who owns Longhorn Downs, though, the principals. And
you say it's this Thonas?

MR FENNER: Well, | understand where
sone fol ks may want to issue sonme confusion about who
owns Longhorn Downs. However, Longhorn Downs is the
| i cense holder. Longhorn Downs is the entity that has
failed to pay the license fees. So | don't want to --
| don't think we should get twisted up into too nuch
detail when it's really a very sinple case that we took
t o SOAH.

VI CE- CHAI RMAN EDERER:  Who was gi ven

noti ce?
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M5. BIJANSKY: The initial notice -- two
initial notices were sent to both Jason Bl ackner and
Bryan Brown. That was the sort of pre-notice saying
here's a draft hearing notice that we intend to file if
we don't receive paynent or sone sort of response
justifying the nonpaynent and then the hearing notice
I tsel f.

VI CE- CHAl RVAN EDERER: And when was t hat
done?

M5. BI JANSKY: That was July 20th. And
t hen the hearing notice was August 2nd.

CHAl RVAN PABLOS:  And when did we neet as
a body to refer the case to SOAH?

M5. BI JANSKY: June 14th.

CHAl RVAN PABLOS: And that was a public
meet i ng.

MS. BI JANSKY: Correct.

CHAI RVAN PABLOS: Wi ch was post ed.

MB. Bl JANSKY: Right.

CHAl RMAN PABLCOS: Properly posted?

M5. BI JANSKY: Yes, sir.

CHAI RMAN PABLOS: Any ot her questions
before we get into the public comment section?

VI CE- CHAI RVAN EDERER:  Did you receive

any response fromeither July 20th or the August 2nd?

KENNEDY REPORTI NG SERVI CE, | NC.
512. 474. 2233 order @ennedyreporting.com



© 00 N o o b~ W N P

N N N N NN P P PP R R R R P e
o A W N P O © O N O O M W N P O

31

M5. BI JANSKY: The only response |'ve

received fromanyone in this process was, when | sent

the hearing notice to M. Blackner, | sent it by
e-mail, which is allowed under the SOAH rules with
agreenent. And | said "I'me-mailing this to you.
Please et ne know if that's okay. OQherwise, |'ll put
a copy inthe mail to you tonorrow." He responded,
saying "E-mail is fine this tinme. In the future let's

send everything by mail to be sure everyone receives

everything," which was sort of nobot because there
wasn't really anything further other than the notion
for summary disposition, which I did mail.

VI CE- CHAl RVAN EDERER:  That was mmai | ed.

M5. Bl JANSKY: Unh- huh.

VI CE- CHAl RMAN EDERER: Ckay.

CHAI RVAN PABLOS: Ckay. WII you --

M5. BI JANSKY: Actually, | msspoke. It
was the notion for sunmary disposition that | e-nail ed
and then that conversation ensued.

CHAl RMAN PABLOS: WI I you stand by in
case we have ot her questions, please?

M5. BI JANSKY: Yes, sir.

CHAl RMAN PABLOS: Ckay. So any ot her
gquestions, Comm ssioners, before starting?

Ckay. So we'll have -- we have sone
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fol ks who have signed up to speak. | have Berry
Madden.

MR. MADDEN: Good norning. And thank you
for allowng ne to speak today.

It's been quite awhile since |'ve been
before the Comm ssion. | was the president of the
Texas Quarter Horse Association in 2000, | believe, and
was very active in the industry many years ago. A
little history behind this --

CHAI RMAN PABLOS: M. Madden, please
state who you represent.

MR. MADDEN: Yes, sir. | represent
Longhorn Downs. Myself, Bryan Brown, and Joe Archer
were the original three guys who purchased the stock of
Longhorn Downs back years ago. W cane before the
Commi ssion several tinmes. Everyone was approved. The
transfer was approved. Just a little bit of history
involved init.

We brought -- at one point in tinme we
brought Billy Bob in and he brought in M. Al aneel and
they were trying to purchase the -- and actually did
purchase the stock of Longhorn Downs, |eaving us an
override in the profits of the -- of Longhorn Downs.

That deal went a little sideways at one

point in tine. W cane back before the Comm ssion and
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asked for the license to be transferred to KTAG  And
t hat was approved.

|'"d like to apol ogi ze, first of all, for
us com ng before you today because, unfortunately, |'m
not in the mainstreamof everything that's going on and
| wasn't aware, unfortunately, of sone of the things
that are happening. Once | was made aware of the
situation and where we were, | got -- nyself, Bryan
Brown, Joe Archer had a conference call about trying to
keep our |icense and save our |icense.

We've had -- to the best of ny know edge,
M. Brown has had contact with Ciff Thomas. diff
Thomas has agreed to transfer the stock back to us,
back to Longhorn Downs. W're currently working with
M. Alaneel, trying to get a resolution with him

But what we cone before you today is

because of the -- sonme of us weren't aware of what's
going on. |, unfortunately, was behind the eight
ball. W can save this deal. W can still neke it

work. We just need a little bit of extra tine.

| don't see that the Conm ssion can be
negatively affected by that because | think by our next
neeting, we can have the fees conpletely brought
current and the |icense back in good standing and woul d

have al ready done so if we would have had a little bit
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prior know edge.

So | apologize for that. | apol ogize for
not being involved. But | think if you'll just give us
alittle bit nore tine, we can save the |license and we
can save this and hopefully nove forward.

CHAl RMAN PABLOS: How were you nmade aware
of this neeting?

MR. MADDEN: | got an e-mail -- of this
meeting?

CHAI RMAN PABLOS: O of this situation,.

MR. MADDEN: Last week | received an
e-mail that this was going to be on the agenda. At
that point intinme | started -- ny first phone call was
to Bryan Brown and he got M. Archer on the phone and
the three of us talked.

And, you know, sone -- sone of the people
believe it's not worth keepi ng and novi ng forward.
However, |I'mnot one of them |[|'ve been a proponent of
Texas horse racing for the last 25 or 30 years. |
think the horse industry is a nmajor, major thing that
we need to continue in the State of Texas. And |I'm
here to try to do everything | can.

| want to keep the license. | want to
continue to be a part of the license. And again, with

the extra tine, we'll be able to do what we need to do
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to get the Comm ssion their noney and get the license
back i n good standing.

CHAl RMAN PABLOS: Any questi ons,
Comm ssi oners?

COW SSI ONER ABER:  Thonmas is going to
transfer the ownership to you all.

MR. MADDEN: Yes, sir.

COW SSI ONER ABER' And who is "you
al1"?

MR MADDEN: Well, there's -- Bryan maybe
can speak. W have several small mnority owners, but
primarily it's Joe Archer, Bryan Brown, and nyself, is
the majority owners.

COMM SSI ONER ABER: But he's transferring
it to Longhorn Downs and | thought that he was the one
t hat owned Longhorn Downs, Ciff Thonas.

MR. MADDEN: He owned the stock of
Longhorn Downs. It was transferred to him

COW SSI ONER ABER:  And this
Dr. Al aneel ?

MR. MADDEN: Yes, sir.

COMM SSI ONER ABER:  What is the deal
t her e?

MR. MADDEN: Well, he was the original

person that we had sold the license to. W were in
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litigation. W have contacted M. Al aneel's
attorneys. They're here today. Unfortunately, he's
out of the country. But we feel at this point that
we'll be able to cone to a resolution with them and be
able to put that |lawsuit aside.

COW SSI ONER ABER:  So M. Al aneel was
t he one that brought the original suit against you
al1?

MR. MADDEN: He brought the original suit
against us, | believe. And Bryan m ght could speak to
that a little bit better, these attorneys back here
behind ne. He brought the original suit because we
tried to take the license back fromhimfor
nonper f or mance.

COMM SSI ONER ABER:  Ckay.

VI CE- CHAI RMAN EDERER: \When was t he
original suit brought? Four or five years ago?

MR. MADDEN: Yes, sir. WMaybe even
| onger.

VI CE- CHAI RVAN EDERER:  And what nakes you
think you're going to be able to get together with
Al aneel now?

MR. MADDEN: You know, a |ot of water has
gone under the bridge.

VI CE- CHAI RMAN EDERER: A | ot.
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MR. MADDEN: A whole lot. | think -- |
t hi nk cool er heads have prevailed with all the
litigation, all the noney that's been spent. | can't
sit here today and guarantee that will be done,
al though with the conversations that we've had wth the
attorneys for M. Alaneel, | feel very confortable that
once we sit down and get in front of each other that
we'll be able to get our differences resol ved.

CHAl RVAN PABLOS: Any ot her questions,
Comm ssi oners?

VI CE- CHAI RMAN EDERER:  This matter has
been pending since July, | nean, this part of it.

Si nce June actual ly.

MR. MADDEN: Yes, sir.

VI CE- CHAIl RMAN EDERER: Wiy are we j ust
now hearing from anybody?

MR MADDEN: Well, | think because all of
the -- you know, the correspondence was being sent to
M. Thomas and | haven't had any conversations with
M. Thomas --

CHAl RMAN PABLOS: Does M. Brown
represent you?

MR MADDEN:. M. Brown is a part of our
part nership.

CHAI RVAN PABLOS: So you' re sayi ng

KENNEDY REPORTI NG SERVI CE, | NC.
512. 474. 2233 order @ennedyreporting.com



© 00 N o o b~ W N P

N N N N NN P P PP R R R R P e
o A W N P O © O N O O M W N P O

38

M. Brown had no know edge of this?

MR. MADDEN: No. | don't know what
M. Brown -- | think he -- yes, sir.

CHAl RMAN PABLOS: M. Brown, w il you
pl ease cone up?

Bryan, did you have any know edge of this
when this was first brought to the Conmm ssion's
attention?

MR. BROWN: Absolutely. And if | could,
| wouldn't mnd providing a little nore background on
not only the past three or four nonths but the prior
time period and how we've kind of gotten to this
situation we're in because | know sonme of the
Commi ssi oners haven't been involved with this quite as
| ong as ot hers.

So if it pleases the Conm ssion, |
wouldn't mind giving a little nore background. And it
follows a bit with what M. Mdden was sayi ng.

CHAI RMAN PABLOS: |'mjust not interested
in delving into all the litigation issues. | nean,
right now we have a |license holder who has indicated to
us that they were not going to not only pay what is
owed but pay in the future. W have referred this
matter to SOAH. SQOAH has conme with their

reconmendati on. And now here we are.
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You know, the whole issue with
Dr. Al aneel and the ownership of the groups, | nean, to
nme, that's irrelevant at this point. You know, we've
notified you, Bryan, as a representative. W have
i ssued all notices that have been required. And |
don't appreciate being put in this situation at the
11t h hour, you know, having you, sir, cone to us and
tell us that you hadn't heard about this and that

Dr. Al aneel has been out of town and all these

excuses.

MR BROWN. | did not say that, sir. |
did know about it. | absolutely knew about it. But
let me -- if | could explain.

CHAl RMAN PABLCS: Go ahead.

MR. BROAN: So just to nmake sure
everything is clear, as M. Madden said, | was an
original partner, still am in the Austin Jockey C ub

who sold the stock in Longhorn Downs, first attenpted
to sell it to Dallas City Limts and then subsequently
sold it to KTAGS Downs. Litigation -- and | won't go
into details on the litigation. Litigation by Dallas
City Limts then ensued. That's been about a five- or
si x-year period of tine that that's happened.

At the present tine the stock of Longhorn

Downs is held by basically the Court in Houston. It is
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in the registry of the Court. The stock cannot be
acted upon by any party, whether it's KTAGS or Dall as
City Limts or the Austin Jockey Club. W're al
power| ess to do nmuch of anything about that stock.

The Comm ssi on recogni zes KTAGS Down
Hol di ng Conpany, LLC, as the rightful owner of that
stock; and so for the past several years, KTAGS has
represented Longhorn Downs as the owner and the
Conmmi ssi on has acknow edged t hat.

| ' ve been a consultant of KTAGS for all
that period of tinme. Yes, | was noticed for KTAGS. M
all egiance at that point in tine was to KTAGS. And
|'ve continued to represent themuntil today.

So, yes, we were notified. | did pass
along the notifications to the Austin Jockey Club, to
M. Archer. So the whole world -- we cannot argue that
we weren't notified. The whole world and our world was
notified and we had due tinme to do sonet hi ng.

What wasn't able to happen, however, is
for us to get together with Dr. Al aneel and his group.
Quite frankly, none of us thought it was possible. W
were continuing to litigate this matter. There's a
Suprene Court case appeal that's being dealt with from
a Dallas District Court case and then there's the

Houst on case involving the actual stock itself in

KENNEDY REPORTI NG SERVI CE, | NC.
512. 474. 2233 order @ennedyreporting.com



© 00 N o o b~ W N P

N N N N NN P P PP R R R R P e
o A W N P O © O N O O M W N P O

41

District Court. So we weren't able to nove forward
with any kind of proposal to you, the Comm ssion, wth
the litigation going on.

W were able -- and quite frankly, |
think that the agenda item scared everybody enough to
drop swords and get together |ast week. And |'ve had
great conversations wth Snapper Carr, who's been in
contact with Dr. Alaneel, who is out of the country and
has been out of the country since June, which
conplicates our ability to get things done.

All we're asking right nowis to allow

you -- or allow us to cone back to you at the next
neeting wwth a plan. You can reject that plan. | can
tell you that part of that plan will be to bring all

t he past due fees, whatever it is in February at that
point in time, current.

W want to build a racetrack. W have a
group including Dr. Charles Graham who's in the Austin
Jockey Club partnership, M. Midden, and others that
want to build a racetrack. You know, where that woul d
be, who the exact group it would be, we need to cone
back to you with the details of that in February.

We have no illusions about gamng. |It's
not going happen this session. It probably won't

happen maybe in ny lifetine. But we want to build a
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racetrack. So we just want the opportunity to cone
back in February.

The question canme up why don't you j ust
ask for a new license to be issued. That would involve
t he Comm ssi on opening up an application period. |f
there's conpeting interests, conpeting applicants, it
woul d be a matter that would go to SOAH. |'ve been
t hrough that before. It takes a year. |t costs a |ot
of noney, upwards of a mllion dollars in | egal fees
for each party, | think, in the last case. It takes up
a lot of the Commssion's tine. And neanwhile, you're
not getting paid any license fees through the Longhorn
Downs Cl ass 2 |icense.

So we just ask that you allow us to cone
back in February, if that's the next Conm ssion
neeting, present a plan to you, and hopefully it's
sonething that you're agreeable to. |If not, you can
nove on with the revocation. And that's all.

CHAl RMAN PABLOS: Any questi ons,
Comm ssi oners?

MR BROWN. | don't know if | provided
too nuch detail or not enough. Just please let ne
know.

CHAl RVAN PABLOS: M. Steen?

COW SSI ONER STEEN: Are you gentlenen --
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are you -- are you proposed purchasers of this or are
you -- are you currently involved in Longhorn Downs
now? |'m confused as to what you're before us

representi ng.

MR BROWN:. Sure. So just so |'m not
getting crossways with any of the entities, I'm
representing nyself. | think M. Mdden is probably,
in actuality -- | know he said Longhorn Downs, but he's
representing hinself. He wants to be with Dr. G aham
nyself, Dr. Alaneel in sone fashion, part of a group
that cones to you in February with a plan to nove
forward with the acquisition of the |icense, of the --
excuse nme, of the stock in Longhorn Downs, dropping all
the litigation that has occurred to date, which is
anot her big benefit, | think, to everyone because,
unfortunately, this is a -- the litigation is a cloud
t hat probably won't go away. And M. Carr, who's here
representing Dr. Alaneel, can talk to that. But that
woul d have to go away or el se none of us are going to
want to be involved. W're not going to get involved
in a license that's clouded by litigation.

But |I'm here representing nyself. 1In the
past | have been the consultant who's been in front of
you representing KTAGS.

COW SSI ONER STEEN:  Ckay.
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CHAI RMAN PABLOS: Anyone el se?

Thank you, gentl enen.

VI CE- CHAI RVAN EDERER: But hang ar ound.

MR. BROAN:. We're not goi ng anywhere.

CHAl RMAN PABLOS: | have Rob Werstl er
signed up to speak.

MR. VWERSTLER: Good nor ni ng agai n,
M. Chairman, Comm ssioners. Rob Werstler with Texas
Quarter Horse Associ ation.

We woul d just ask you to grant the 90-day
extension. |t appears to ne that it behooves the
I ndustry, it's best for the industry, for not another
| icense to go away, to see if they can cone back with a
viable plan to keep this license viable. Also it's
i nportant to the funding of the Conm ssion.

But on a personal note, | would like to
say |'ve known Berry Madden for al nost 20 years. He's
a man of his word. And if he says he'll do sonet hing,

he's going to do it.

And |'Il answer any questions that you
may have.

VI CE- CHAI RVAN EDERER: But he obvi ously
doesn't have any control. For five years it's been a

mess. \What makes anybody think in the next 90 days
they're going to put this Hunpty Dunpty back together?
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It ain't going to happen.

MR. WERSTLER: That's why we feel so
positive because, as M. Midden stated, he was our
president in 2000, so --

VI CE- CHAl RVAN EDERER:  But you' ve got
Al anmeel out there who likes to file lawsuits.

MR. WERSTLER: | believe his attorney is
here, so he may --

VI CE- CHAl RMAN EDERER: | understand. And
we're | ooking forward to hearing from him

CHAl RMAN PABLOS: Rob, | have a
guesti on.

MR, VERSTLER: Yes, sir.

CHAI RMAN PABLOS: So this |icense, what
county is it anchored in?

MR. WERSTLER: | believe it's Travis.
It's around up there in the bend right off 130
before --

CHAl RMAN PABLOS: So you're saying that
it's good for you --

MR. WERSTLER: Creednoor.

CHAl RMAN PABLOS: It woul d be good for
you to have two tracks in Travis County?

MR. WERSTLER: | think Travis County

woul d be nuch better than two in Laredo, and we had two
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in Laredo up until this norning. So | think especially
since they're both dass 2's, nornmally Manor Downs
wanted to run small race neets, so if you had -- |
think Travis County could definitely support two snall
race neets.

CHAl RVAN PABLOS: Any ot her questions,
Conmmi ssi oners?

COW SSI ONER ABER:  You know, how nuch
noney have they spent on the license since this has
been in court? | don't think they've really had the
opportunity to do anything while they're in court. And
it's still not settled. | don't think it would hurt
anything to give them another 90 days and all the noney
and us get the -- us get the fees if they're wlling to
pay the fee. Are you all willing -- are they willing
to pay the fees?

UNI DENTI FI ED SPEAKER: Yes, sir.

CHAI RMAN PABLOS: They shoul d have
brought a check today to --

COW SSI ONER ABER:  Now?

VI CE- CHAI RMAN EDERER: O in 90 days?
Let's wait. He can't answer that right now

CHAl RMAN PABLOS: Yeah. Any questions of
Rob? Any ot her questions?

(kay. Thank you.
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| have Snapper Carr signed up.

MR. CARR M. Chairman, nenbers of the
Comm ssion, ny nane is Snapper Carr. |'ma consultant
and attorney here in Austin, Texas, representing Dallas
Cty Limts, LLC, which is also the principal owner,

Dr. David Al aneel .

Thank you for the tine today and thank
you for a nonent. | think sonme of the questions that
are raised here highlight the very things that | over
t he years have had the chance -- we started in on this
in 2011 was ny firms involvenent with this matter. W
had a fairly significant hearing of this Comm ssion
that was the first tine | testified before you February
7th of 2012. That's when the current ownership or the
| i cense hol der was transferred to KTAGS.

At that tine we were here in opposition
to that because there was pending litigation. M
client has received a Trial Court judgnent. W had an
appeal s court that we were waiting on. Qur request at
that tine was to wait because there was confusion that
woul d prevent us fromeffectively noving forward at
that tine.

Your counsel, M. Fenner, and others at
that tinme rightfully noted that this transfer could

occur, but it would occur taken subject to the

KENNEDY REPORTI NG SERVI CE, | NC.
512. 474. 2233 order @ennedyreporting.com




© 00 N o o b~ W N P

N N N N NN P P PP R R R R P e
o A W N P O © O N O O M W N P O

48

contractual rights that the Court established for
Dallas City Limts.

| then cane back to you -- and | thank
you for indulging ne on this because | think it's to
the heart of why -- it will kind show you where we're
at and why it's been hard noving forward.

The Fifth Court of Appeals, the Dallas
Court of Appeals, then issued a statenent and this
Conmmi ssion actually intervened in that matter and
before the Suprene Court and briefed on certain topics
and they spoke to what your transfer to KTAGS was. And
t hat was an approval of a license change and it was
subject to the contractual ownership rights that this
Comm ssion could not interfere with at that tine. And
that was clearly stated.

That then went to the Suprene Court. The
Suprene Court has since validated that opinion, sent it
back to the Trial Court. A final judgnent was entered
for my client. Attorneys' fees of sone $650, 000 were
awarded to him It went back to the Suprene Court. W
were again affirmed by the Texas Suprenme Court. And
literally, we are now at the 11th hour. The | ast
scintilla of litigation that could be had in this
matter is being finalized and that was a notion for

rehearing before the Texas Suprene Court.
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They' ve asked for another briefing. It
IS our strong opinion that the Suprene Court, as they
have done in the past, wll reject that notion and we
wll be done. We will then all be before you with the
owner shi ps and contractual ownership rights clearly
est abl i shed anongst the parties.

It has been hard to nove forward with
anything while you had litigation pending. |n essence,
we had viewed this kind of as an abatenent period. But
now we do have clarity as to that ownership.

My client has stated -- |'ve visited with
hi m when he's overseas -- that he does have a desire to
bring this fee up to current and to continue those
paynents and to work with the Austin Jockey C ub
menbers that remain to bring -- not only to get this
current, but to nove this forward so it is no |onger an
| nactive |icense.

My client has spent mllions of dollars
in furtherance of this |icense and for ownership of
it. And we strongly understand the desire for
resolution and to sonewhat take this off the plate. |
woul d respectfully submt to you that sinply voting to
I nvalidate this license today will not bring cl osure
for this Comm ssion nor ny client or any of the other

parties invol ved.
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CHAl RVAN PABLOS: \What does that nean?

MR CARR: If this client -- | nean,
won't speculate. But as |'ve stated, ny client has
i nvested mllions of dollars, was not noticed from a
| egal perspective at SOAH, received no notice. From
your days, M. Chairman, on the Public Uility
Conmmi ssion, you wll know that SOAH defaults to
I nclusion of all necessary parties with notice.

Thi s Conm ssion was aware of that [ egal
standing as noted in the transcript from February of
2012, the |l awers involved with all sides. W sinply
did not receive official |egal notice of a proceeding
t hat woul d subject the Iicense -- we would have
provi ded testinony. There was no hearings that
occurred in that matter. |t was done, as your counsel
noted, on summary di sposition, which neans it was al
done vi a paper passing hands between | awers at the
adm ni strati ve agency.

W see no downside for this Conm ssion --
| woul d echo the comments of the Conm ssioner, that we
see no downside for delaying us to try to get this
noved forward. All the parties understand the
consequences of not comng together at this juncture.
And we believe there is a path forward, especially now,

given that the litigation has cone to a conclusion with
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regards to the ownership issues and a w llingness of
the parties to find a path not only to get this brought
current but to advance it and nove it forward for the
betternent of the state and the industry as a whol e and
certainly the parties that have been stakeholders in
this matter.

VI CE- CHAI RMAN EDERER: Di d |
m sunder st and you? | thought you said that it was
still pending before the Suprene Court.

MR. CARR: There is a notion for
rehearing on their decision that they've already
rendered, which was to affirmthe Fifth Court of
Appeal s and the Trial Court judgnent that's been
entered. So as we sit today, the Suprene Court has
spoken on this matter, although one of the parties,
KTAGS, filed a notion for a rehearing to see if that
coul d be reopened.

VI CE- CHAI RMVAN EDERER:  So it's not
settl ed.

MR CARR It is settled in our mnd in
that we have a --

VI CE- CHAI RVAN EDERER:  But it's not
settled legally. It's still a ness.

MR CARR. W see this as being at the

end of a very long litigation process that started from
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the entering of a contract and --

VI CE- CHAIl RMAN EDERER:  So now, after all
of these years and all these mllions of dollars that
everybody has spent, now you all are going to say
Kunbaya and go happily off together as partners? |Is
t hat what you're telling ne?

MR CARR. W're going to sit down -- now
that the Suprene Court has affirnmed, in an order, a
Fifth Court of Appeals decision and a jury trial
decision in favor of ny client, that they have the
ability to sit down and say we have enough clarity now
to cone up with a plan to nove this forward and the
parties are confortable enough to enter into that
agreenent, yes, sir.

VI CE- CHAI RMAN EDERER: It seens like to
me, Snapper, that you've won everything that you' ve
gone after in this case.

MR CARR. Inthe -- inthe litigation
system vyes, sSir.

VI CE- CHAI RMAN EDERER:  Yes. And now
you -- in your opinion then, it seens to ne that you
own that |icense.

MR CARR |t was the opinion of the
Courts that |ooked at this that nmy client owns the

contractual rights to the license currently held by
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Longhorn Downs.

VI CE- CHAI RMAN EDERER: So what do you
want all these other people for? You ve -- for five
years you' ve been trying to get rid of them and now al |
of a sudden you want themall as your partners?

MR. CARR: Austin Jockey C ub has al ways
been a partner to this matter. There hasn't -- that
hasn't been in dispute. They are currently the naned
party to Longhorn Downs. And so that hasn't been in
dispute. And it very well could be that ny client
sells his interest.

| won't speculate as to what the plan
| ooks forward that we bring forward to you to advance
it, but what | can put on the record for you today is
ny client is conmtted to bringing the fees up. He was
unaware that this anount was due or not going to be
paid. And we also want to bring a path forward to
advance this license in its entirety, not just to get
t he fees paid.

CHAI RMAN PABLCS: WMark, | have a
gquestion. Wuld the proposed new owner have to go
t hrough approval as a |license hol der?

MR. FENNER  Yes, sir. Under the act,
each transaction that involves an acquisition or a

transfer of a pecuniary interest of an association nust
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receive prior approval fromthe Comm ssion. So before
Dallas Cty Limts acquired any interest in the
| icense, it would have to receive approval from you.

MR CARR. W would agree with that.

CHAl RVAN PABLOS: Any ot her questions,
Comm ssi oners?

VI CE- CHAI RMAN EDERER:  So if they had a
new | i cense, they'd have to do the sane thing.

MR. FENNER: Yes, sir.

VI CE- CHAl RVAN EDERER: | have one
guestion for you as far as notice is concerned.
M. Carr did raise the issue that he had not been given
any notice.

MR. FENNER  Yes, sir. [It's our view
t hat since the Commi ssion has never approved their
acquisition or a transfer of any pecuniary interest to
Dallas City Limts that the only parties that could
have an ownership interest and were, in fact, parties
were the KTAGS and the Austin Jockey Club entities.
And you've heard that the KTAGS group was notified
t hrough M. Blackner. M. Brown has acknow edged
actual notice of the proceedings. So the parties have
been notifi ed.

MR. CARR. W appreciate that fact. This

Conmmi ssion was well aware, | think evident by the
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di scussion, of the long history that Dallas City Limts
has had. Respectfully, again, it's not only a matter
of the notice we would have received by this

Commi ssion, but the failure to receive notice in any
SOAH proceeding. And again, that's a nmatter that we
woul d have issue with on a go-forward basis, that this
Is sonething that is of significance.

We certainly understand, again, the
position that the Commssion is in and the desire to
see resolution of this. There is no one that has nore
desire to see this resolved than our client. This has
been years and, again, mllions of dollars that have
been invested in a dispute at this point and we woul d
|like to see it nove into sonething positive not only
for the industry, this Conm ssion, and the parties
i nvol ved. And we think we can do that.

Agai n, we understand the downside if
we're unable to do that by the tine we cone to your
next neeting. | think we all are going into this wth
eyes W de open, to your point, Conmm ssioner, about the
difficulties of reaching a final conclusion. | think
this will help drive that conclusion. At the sane tine
we don't see the downside in extending that period at
this juncture.

CHAl RMAN PABLOS: So you're saying that
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you need extra tine to cone to sone resolution. Wat
does success look like? | nean, objectively, what does
t hat nmean?

MR. CARR: A plan to nove the |license
forward to becone a fully functional racing facility
and knowi ng who the parties are, with clarity, at that
time. | believe by the tine we get here, the final --
| can't make any guarantees for our Suprene Court
nei ghbors nearby, but we woul d expect that the final
pi eces of even any outstanding notions m ght be
resol ved by that period as well.

COMW SSIONER ABER: M. Chairnman, |'d
|like to say | don't see why it would hurt to postpone

this or we're going to be in -- the way SOAH handl ed

this, we're going to be in sone difficulties, | think.
So what do you think?

CHAI RVAN PABLOS: Well, I'"mcertainly not
inclined to table this. You know, if you believe that
you didn't receive notice properly, well, you know, |et
it be. | think, you know, we, fromour end -- | can't

speak for SOAH, but | think I'mpretty convinced that
we did what we needed to do. | certainly understand
the situation you're in and your client is in. But
"Il leave it to the Conm ssion to decide, you know,

what it wants to do by bringing this up for a vote.
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So any ot her questions?

M5. LEON: Let ne ask you, is this --
this location of this Longhorn Downs, is this in Travis
County?

MR CARR It's in Travis. Currently the
KTAGS group asked for it to be sited in the Creednoor
area. And the Conm ssion approved that.

M5. LEON: And we just approved sonething
in Travis County. |Is that correct?

MR. CARR: And | took note of the
di scussion of the previous and the discussion of the
financial aspect. M client stands here today, wth ne
representing him wlling to help bring this Comm ssion
up to date on the fees that are owed and on a
go-forward basis to have those quarterly fees paid to

this Commi ssion and to the industry for the benefit of

the industry as well. Qobviously, if the license is
revoked, | think your chances of seeing any dollars
fromthis will be next to none.

M5. NORTH: M. Chairnman, | have a
guesti on.

CHAl RMAN PABLOS: Yes, mm' am

M5. NORTH: Soneone said earlier that
Joseph Archer knew about the SOAH proceedi ngs.

MR CARR | can't -- | can't speak to
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anybody other than Dr. Alaneel and Dallas Cty Limts.
We have no involvenent. | wll say there are other

| awers that have handled -- and a very large law firm
here in Texas that has offices throughout the state
that represents themin the litigation. They also
received no notice. They practice regularly before
SOAH and in Travis County District Court and an

adm nistrative practice and received no notice as

wel | .

And to that end, we understand this noved
qui ckly; but again, we see no downside in allow ng
sonething that this Conmm ssion has clearly known since
2012, at a mninmum has been in outstandi ng
litigation.

M5. NORTH. According to the Texas
Secretary of State's website, Joseph Archer is the
regi stered agent for Longhorn Downs. |[|s that not
correct?

MR CARR. | can't speak to the Longhorn
Downs matter. O her representatives that are here
m ght be better to ask.

MR. FENNER. |1'mgoing to address a
little bit the notice to M. Archer. | can tell you
that | talked to Joe Archer on July 7th and notified

hi m by tel ephone of the referral of the Iicense to SOAH
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for nonrenewal proceedings. | can tell you that on
July 21st we mailed a copy of the denmand letter and a
draft notice of the admnistrative hearing to

M. Archer. W sent that by e-mail.

Once the SOAH granted the notion for
sunmary di sposition and sent us that notice, | left
voi ce nessages for both himand for Joe -- and for
Bryan Brown. | did not receive a call back from
M. Archer.

MR CARR. M. Chairman, if | may maybe
put one other offering on the table here to -- we're
asking for a delay to your next neeting, which, in
effect, | guess, counts for 90 days, to get us into the
February matter. | mean, nothing prevents this
Comm ssion fromuniformy accepting the proposal for
deci sion and revoking the license at that tine if you
do not |ike what cones forward.

CHAI RMAN PABLOS: |'mclear on that. |I'm
just not clear on what you intend to do in 90 days.
It's just not clear to ne. And there's a | ot of
specul ation in your coments, you know, prom ses to pay
and prom ses -- or hopes that you would cone together
as parties. And so there's nothing specific that's
been stated that you would -- that we woul d objectively

be able to | ook at and determ ne whether you have
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achi eved those objectives or not.

MR CARR. W're sitting dowmm with the
other parties. W have been in opposition to the other
parties before this Conm ssion, | think, at every turn
except for one, one hearing in the last five years
where we supported the continuation of the inactive
| icense while this litigation was making its way
t hrough the court system

Al'l parties have shown a willingness to
put financial resources behind this, including, | think
it's been nentioned, the 800 and sone odd thousand
dollars this Comm ssion has received while that
litigation has noved forward.

|f there was a belief that we weren't
going to see sonme possible outcone for this, | don't
think any of the parties would be willing to invest
t hat type of resources, tinme, or financial comm tnent
to it.

W have a strong comm tnent of the
parties nowto sit down, cone up with a viable plan,
and get the license current. Wthout a |license to have
t hat di scussion, obviously |I think everyone | oses. And
again, | would be remss if | didn't reiterate that it
IS probably not the last stop then for ny client. He

has too nuch invested at this point not to reviewthat
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mat t er .

CHAl RVAN PABLOS: What is the anount due
ri ght now, Mark?

MR FENNER. Two paynents, $115, 000.

Anot her quarterly paynent will be due the begi nning of
next nont h.

CHAl RMAN PABLOS: So perhaps as a show of
goodw | I by your client, if your client would be
willing to pay that amount within the next seven
busi ness days or sonething fairly close to that, |
woul d probably be inclined to table. And if he's
really serious about this, I1'd like to have him you
know, have sone skin in the gane because promsing to
pay, prom sing to get together is not good enough for

me, you know.

And so perhaps -- and |I'mjust throw ng
this out, Comm ssioners. |If there's a -- if there's
a -- you know, a gesture of goodw || at that |evel,

t hen perhaps we -- you know, we can certainly consider

that. But otherw se, you know, we're just getting into
specul ation and promses that | just -- | don't even
want to consider, for ne. And |I'm speaking for
nysel f.
VI CE- CHAI RVAN EDERER: |s that possible?
MR. CARR. | can certainly -- again, ny
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client is currently out of the country and has been.
He plans on returning, to tend to this matter, within
t he next week.

CHAl RMAN PABLOS: Are you able to reach
hi mvia cell phone naybe?

MR CARR. | wll certainly put this
forward

| woul d again note, as your counsel has,
that this Comm ssion has heretofore not recogni zed any
standing for ny client. So to now be put in the
position of comng up with $115, 000 on qui ck order when
he's not even the nanmed owner by this Comm ssion --

CHAl RVAN PABLOS: But you can't have it
bot h ways.

MR CARR -- is problematic.

CHAl RVAN PABLOS: But you can't have it
bot h ways.

MR CARR: But we -- that's why we have
to sit down with who this Comm ssion does recogni ze.
And so | think there would -- et nme back up.

There's a commtnent fromny client. He
has said all along he will bring this up to speed and
up to current. He has not been requested to do so by
this Conmission, in witing or otherwise, to this

poi nt, and nor by SOAH, and was unaware of any past due
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amounts until two weeks --

CHAl RMAN PABLOS: What got us to this
point is a past due anmount, correct?

MR. CARR. Pardon?

CHAl RMAN PABLOS: What got us to this
point is the fact that the fee hasn't been paid.

MR. CARR  Correct.

CHAl RMAN PABLOS: So in nmy mnd, if the
fee gets paid --

MR. CARR: Then it's cured.

CHAl RVAN PABLOS: -- then we're good.

Ri ght ?

MR CARR  Yes, sir.

CHAI RMAN PABLOS: But I'mnot willing to
wait 90 days to figure out whether your client is
really serious about paying it or not. That's all.
That's all |'m sayi ng.

Yes, sir.

MR. MADDEN:. Again, Berry Madden. Berry
Madden. And | amthe nmajority stockholder in Austin
Jockey C ub.

Unfortunately, again, there's no excuses
for this. | wasn't notified by M. Archer until | ast
week. M. Brown and | tal ked.

| don't know what the right nunber is.
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M. Alaneel is out of the country. And I'mgoing to
say this, coming froma personal standpoint. The
problemwe ran into, first of all, is we had -- you
know, M. Archer was involved in this. He was a good
friend of mne and partner. However, he's an
attorney. He's got friends that are attorneys. And
when you get attorneys together, sonetines things don
wor k out the way they're supposed to. And | can only
apol ogi ze for that, for sitting back and allowing it

go.
| wanted to have a neeting with

"t

M. Al aneel five years ago. It wasn't seen fit by the

at t or neys.

| am i nvol ved. M. Brown is involved.

think we can get in front of M. Alaneel. And I'll be
the first to tell you, if we can't get this thing done
in two weeks, then I'lIl wite the check nyself and
we'll cone back and try to do sonething different. But
since he's out of the country, | don't know t he

timng.

CHAl RMAN PABLOS: So | et nme understand --

wait. Let nme understand your conmment. You're saying
that you would be willing to bring this license up to
speed in two weeks if Dr. Alaneel wouldn't?

MR. MADDEN: No. |'mnot saying he --
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don't know if we can get ahold of himto try to resolve
the -- if | can just get in front of Dr. Al aneel,
there's no doubt in nmy mnd that we'll either cone to a
resolution --

CHAl RMAN PABLOS: We're not going to
commt Dr. Al aneel.

MR. MADDEN: Yeah. But all I'm asking
for is a neeting with him | think we can sit down. |
think this thing could have been worked out awhile
ago. W've talked now, M. Carr, M. Brown, nyself. |
think Dr. Alaneel is very wlling to put all this
behind him [I'mvery wlling. M. Archer is not going
to be involved froma |legal standpoint fromthis point
forward. 1In fact, there was a recommendati on nade j ust

the other day for ne to be the president of Austin

Jockey Club. | think that will be happening pretty
qui ckly.

All I"msaying is that | won't drag this
out. [I'll make sure. W'Il sit down. |f cool er heads
can prevail, we'll nove forward with this thing. |If
they can't, the Austin Jockey Club, we'll -- "Il wite

a check for this.
CHAI RMAN PABLOS: So is that a conm t nent
to wite a check within two weeks to bring this |icense

forward by you?
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MR. MADDEN: | will either wite a check
or, if we can't get our matters resolved and it doesn't
| ook Iike we can get it worked out, we'll throw our
hands up and wal k away fromthis.

CHAl RVAN PABLOS: So you' re reconmendi ng
that we issue a contingent --

MR MADDEN. WII two weeks work? | just
don't know, because M. Alaneel is out of the country.
So that's the only thing | can't speak to.

MR. CARR: When | spoke to Dr. Al aneel --

CHAl RMAN PABLOS: By the way, being out
of the country is no excuse. That doesn't work for
me. Gkay? So being out of the country is -- with
t el econmuni cations today, that is absolutely not an
| ssue.

MR. CARR:. Fair enough. He has been out
of the country for a nunber of nonths on ot her
busi ness, so the issue of notice is why that was
brought up. And I'mnot --

CHAI RMAN PABLOCS: That's why I'mtrying
to have sone flexibility here.

MR. CARR Yes, sir. So what we -- what
| spoke to ny client about last tine, one, there was a
strong commtnment to sit down with M. Madden and the

fol ks at the Austin Jockey Club and cone up with a
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resolution. He has already commtted to that

whol eheartedly, | ooks forward to it. Again, that is
nmade easier by the fact that we are at the end of the
litigation that was | engthy and costly.

| spoke to himand said | anticipated you
all having another neeting in 30 days and so he had
already commtted that we woul d have the financi al
situation brought up to speed within 30 days. |I'm
certain that two weeks would work for himas well.

Li ke | said, he planned on returning within this week
back to the U S, so that should work.

To be candid, though, 30 days would give
us the time to not only get the fees and to sit down
and have sonet hi ng di scussed. But regardless, there is
a commtnment fromhimto bring that up to speed.

CHAI RVAN PABLOS: What | would be willing
to propose to ny fell ow Conm ssioners for consideration
woul d be sone type of a contingent order here to give
you two weeks to pay or it revokes automatically. |
woul dn't be willing to go nore than two weeks. Being
out of the country is no excuse. |If he's out doing
ot her business, well, this is other business, too. And
so if you're willing to nmake that comm t nent today,
then | would be willing to ask Mark to help us craft a

notion in that regard.
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And that addresses your notice issue.
Right? But the fact that the fee has not been paid and
you asking us to wait 90 days to see whet her your
client wll pay or not does not give ne the warm and
fuzzy that | need to be able to do what you're saying
to do.

MR. MADDEN: | hate to throw one nore
wrench in this.

CHAl RMAN PABLOS: (Go ahead.

MR. MADDEN: Nobody wants to hear this,
but my daughter is getting married on Novenber the 19th
at Canp Lucy up here. So ny wife, unfortunately, has
got nme pretty booked for the rest of this week; in
fact, is not real excited | was here today.

CHAI RVAN PABLCS: Daughters cone first.
What about three weeks?

MR. MADDEN: Yeah, three weeks -- if
you'll give us two weeks after this week, | --

CHAl RMAN PABLOS: Are you good with three
weeks? So |I'monly speaking for nyself right now and
|"'mtrying to figure out what to propose to ny fell ow
Conmm ssi oners.

Yes, sir. | don't know who that
gent | enan was.

MR. CARR:. That's ny |aw partner, Curtis
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L. Seidlits.

CHAl RVAN PABLCS: Ckay. So --

MR MADDEN: |'mgood with that.

CHAl RMAN PABLOS: You're good with that?

MR. MADDEN: Yes, sir.

CHAl RMAN PABLOS: M. Carr, are you good
with that, with nme proposing that to ny fell ow
Comm ssi oners?

MR CARR: Yes. And | would like to have
one request just so we avoid any difficulty. |If
M. Fenner and staff could also include us in any
notice pertaining to questions about this as we nove
forward, that would just help us avoid any --

CHAI RMAN PABLOS: That's cl ear.

MR. CARR:. Thank you.

CHAl RVAN PABLOS: Ckay. So,
Conmmi ssi oners, do you have any coments --

VI CE- CHAl RMAN EDERER: | have a question
for M. Carr.

CHAI RVAN PABLCS: Go ahead.

VI CE- CHAl RMAN EDERER: M. Carr, you nade
a comment earlier. You said that your client was not
going to -- |'mnot saying your exact words, but that
he was not going to let this matter drop, that he was

going to go forward no matter what happened.
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MR. CARR:. The Adm nistrative Procedure
Act allows for appeal of SOAH deci sions.
VI CE- CHAI RMAN EDERER: | understand. And

So you're prepared to do that if need be.

MR CARR | won't speculate. But |
woul d - -

VI CE- CHAI RMAN EDERER: | under st and.

MR CARR. -- venture to say that it's

| ogically to assune that soneone is going to protect an
asset that they've invested mllions of dollars in.

VI CE- CHAl RMAN EDERER:  It's not a veil ed
threat. | nmean, it's a real possibility, is what it
is, of course. |It's not athreat. It's a real
possibility. And that's what ny question was. That is
a real possibility that you're well aware of.

MR. CARR. If he asked what his |egal

avenues were, that would be the first one that cane to

m nd.

VI CE- CHAI RVAN EDERER: And next question
for you.

MR. MADDEN: Yes, sir.

VI CE- CHAI RVMAN EDERER:  Ri ght now,
apparently, all the litigation that's up there -- al

the problens with the litigation can be solved as soon

as the Suprene Court nakes up its mnd on the matter
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that's pending. Wiy don't you just withdraw it?

MR, MADDEN: Well, again, |I'mnot an
attorney and we've had several attorneys representing
us. There was other litigation in Houston, to ny
under st andi ng, which Austin Jockey Club prevailed on.
So it's nore than just this one decision. W have an
opposi ng Houston judge that's ruled in a different
way. So again --

VI CE- CHAl RMAN EDERER:  The sane t hi ng.

MR. MADDEN: Yeah. So this could go

on --

VI CE- CHAl RMVAN EDERER: Al l you have to do
IS just wthdraw -- you know, | know the court system
very well; and if you let them get out of sonething,

they're going to do it in a second.

MR. MADDEN: Ri ght.

MR. CARR. And that is part of the
request we'll be making when we sit down at a neeting
to try to resolve sone of these outstandi ng i ssues.

MR. MADDEN. Right. Put all this behind
us.

CHAI RMAN PABLOS:  So what | woul d
recommend, Conmi ssioners, if there are no other
comments, | would recommend a two-tiered approach here,

where we woul d give you three weeks to get that |icense
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fee up to speed, including the next paynent that's due,
which is -- Decenber? O what is that, Mrk?

MR. FENNER  Yes, Decenber 1.

CHAl RMAN PABLOS: | 'msorry?

MR. FENNER:  Decenber 1st.

CHAl RVAN PABLOS: Ckay. Three weeks.

And then you'll have 90 days fromtoday to cone to this
Commi ssion with a plan on how to nove forward, know ng
well that you still have to deal with KTAGS. Right?
And that your client would still have to go through the
sane process of getting licensed. Correct?

MR. CARR: Absolutely.

CHAl RMAN PABLOS:  So, Comm ssioners, |
would Iike to put that on the table for discussion.

l'"d like to know - -

COW SSI ONER STEEN: | have a question.

CHAI RMAN PABLOS: Yes, sir.

COW SSI ONER STEEN: So does anyone here
represent KTAGS or Longhorn Downs? |s anyone here to
talk for thenf? Because | feel |ike they m ght be
cooperating in --

CHAI RMAN PABLOS: No. He said he was
representing hinself and was no | onger representing
Longhorn Downs. That's a great question.

MR. BROAN: That's a great question. |'m
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not here representi ng KTAGS. However, | was enpower ed
to deliver the nessage, which is they would agree to

t he post ponenent of the revocati on proceedi ngs and
agree to work wwth the other parties to try to work
sonet hi ng out.

COW SSI ONER STEEN.  So they're going to
cooperate in all of this even if we don't have the
Suprene Court matter resolved in the next two weeks is
what they're saying?

MR BROWN: | want to be real specific
because | asked the question of Jason Bl acknmer and
wanted to nmake sure that | didn't m scommunicate to
you. The specific request | had is wll you support
the request to delay the revocation to allow all the
parties to get together and work sonething out. That
was it. | didn't ask are you going to be cooperative,
whi ch is your question.

| don't want to put words in their
nouth. But they did want to at | east have the chance
to have the proceeding nove forward so that the
di scussions coul d take pl ace.

COW SSI ONER STEEN: WMark, a question for
you. Can anyone besi des KTAGS, Longhorn Downs, even
make this paynent?

MR. FENNER | woul d encourage that only

KENNEDY REPORTI NG SERVI CE, | NC.
512. 474. 2233 order @ennedyreporting.com




© 00 N o o b~ W N P

N N N N NN P P PP R R R R P e
o A W N P O © O N O O M W N P O

74

a representative of Longhorn Downs nake the paynent.
You woul d not want to accept a check fromDr. Al anee
or Dallas Cty Limts. You don't want to create sone
sort of equitable interest in the license that doesn't
exi st al ready.

MR. BROMN: So could | address that?
Because that has happened in the past. Different
parti es have nade paynents. And |I've worked with
M. Fenner to get the agreenent by the party -- in this
case, it would be KTAGS -- to agree to all ow soneone
el se to make the paynent. And we have done that in the
past .

MR. FENNER. W have done that in the
past where it was presented by Dallas -- | nean, Austin
Jockey d ub, you know.

CHAI RVAN PABLOS: So along with the
paynent, we need sone type of a witten statenent from
KTAGS allowi ng for that paynent to be nade.

MR. BROMWN: Correct. And there is
precedent for that.

CHAl RMAN PABLOS: And you' re confi dent
t hat you can get that.

MR BROWN:. | don't want to say that.

CHAI RMAN PABLOS: But remenber, we're

conditioning this --
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MR. BROMWN: Wthout it, we won't be able
to nmake the paynent and none of this makes sense. So |
t hi nk we have no choice but to agree to that.

CHAI RMAN PABLOS: Conmi ssioner Steen, are
you satisfied?

COW SSI ONER STEEN:  Yes.

CHAl RMAN PABLCS: Ckay.

M5. NORTH. M. Chairnman?

CHAl RVAN PABLOS: Ckay. So Comm ssi oner
Nort h?

M5. NORTH. Thank you, M. Chairman. |
have a question for M. Carr.

Are you wlling to waive any notice
i ssues i f the Comm ssion agrees to give you three weeks
to bring the paynents current?

MR CARR. I'mnot in a position to do
that. I'msorry. That's not sonmething | spoke with ny
client and | can't give away a legal right that he nmay
possess on an investnent that is of mllions of
dol | ars.

VWhat | conmmt to today is what he
commtted to, to bring the license fee up to speed now
that he is aware of it and to work with the remaining
parties to advance a plan to the benefit of this

I ndustry as a whole. I'mnot in a position today to
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negoti ate away rights that he may currently possess.

CHAI RMAN PABLCS: So, Conmi ssioner Leon,
do you have any questions?

MS. LEON:  No.

CHAI RMAN PABLOS:  Conmi ssi oner Ederer,
you were speaking up when | interrupted you.

VI CE- CHAl RVAN EDERER: Wl l, | was --
along the lines of what you're tal king about, the
potential of two weeks or three weeks, however many --
| guess we need three. Like you said, you' ve got the
best excuse of anybody.

Coul d there be a caveat as far as the
| etter of agreenment that you submt to us with the
paynent that it be the intention of the parties to end
all litigation?

MR CARR It is certainly our desire to
have had this litigation ended | ong ago. And |
believe -- as soneone that has followed it at great
| engths, | believe we are at the end of that very | ong,
| ong road that we've been upon. So | think as part of
any agreenent noving forward, there is an understandi ng
that the litigation has to be put to rest.

VI CE- CHAI RVAN EDERER:  And this agreenent
would -- it would address that?

MR CARR | believe so. | believeit's
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probably the only way that it can advance.

VI CE- CHAl RVAN EDERER: | agree. | think
it would have to be in witing that all litigation be
dropped and that you go forward and that as far as any
potential that you would have for |ack of waiver, that
woul d be al so.

MR CARR: |f there is an agreenent, it
is -- it is, again, ny client's desire to advance a
| icense, not to find nore litigation for thensel ves.

Thank you.

M5. LEON: Chai rman, you should have a
specific date and tine that this is received in the
of fi ces.

CHAl RVAN PABLCS:  Yes. W'l
certainly --

M5. LEON. | nean, we say three weeks.
We shoul d have a specific date and tine.

CHAl RVAN PABLOS: Thank you. We'Ill nake
sure to add that.

Ckay. So are there any ot her questions
of these gentl enen?

Ckay. Thank you.

MR. BROWN:. Thank you, Conm ssioners.

CHAl RMAN PABLOS: So why don't we do

this. And we'll take a break and give Mark tinme to
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craft a notion. But let's at |east agree that we're
tal king about three weeks in order to nmake full
paynment, with obviously a witten statenent fromthe
| i cense holder allowing for that paynent to be nade.
There woul d be a 90-day-fromtoday period where the
party would cone with a workable plan with objective
goals. Right? So that we know the tineline with the
goals. And that litigation be dropped, Comm ssioner?

VI CE- CHAI RVAN EDERER:  Yes. A caveat
that all litigation would be term nated.

M5. LEON: But the 90 days woul d be noot
If wthin three weeks they don't cone up with the
noney.

CHAI RMAN PABLCS: Yeah. The license wll
be revoked in three weeks if paynent is not nade by a
certain tinme and a certain date.

| s there anything else that you would
|i ke to add to that notion, Conm ssioners?

| think, you know, we're being flexible,
M. Carr. | think this is perhaps the best work, you
know, around to what we have going on. But at the sane
time, you know, | do want to state that the reason
we're here is because of the |ack of paynent.

And so if we can get the paynent up and

going, if we can get the parties to drop the lawsuit,
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and by our next Conm ssion neeting, which presumably is
in 90 days -- and by the way, it wll be the first
schedul ed neeting in the next year -- to have a

wor kabl e plan with very objective, clear goals and
tinmeline, | think | can live wwth that. | don't know

i f you have any comments based on that.

Mar k, go ahead.

MR. FENNER So | want to nmake sure |
under stand sonething. So the Commi ssion is prepared to
offer this conprom se; but if they don't nmake the due
date, they still retain the right to sue for |ack of
noti ce?

CHAl RMAN PABLOS: Correct.

MR. FENNER Ckay. You're okay with

t hat .

CHAl RVAN PABLOS: Well, they have that
ri ght.

MR. FENNER  They could waive it now.

CHAI RMAN PABLCS: But he nentioned that
he wasn't prepared to do that. I'mfine with it.
Look, | nean, |'man attorney. Right?

MR. FENNER  Yeah. |'ve heard sone great
t hi ngs about attorneys today.
CHAl RMAN PABLOS: So, no, that's very

clear, Mark, and thanks for clarifying that.
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Definitely.

So if there's no paynent by this
t hree-week deadline, the license is revoked. If there
I s paynent, then they have the remai nder of the 90 days
to cone up with a plan.

M5. LEON:. After 90 days would it be
revoked or they don't have the 90 days?

CHAl RVAN PABLOS: Wl l, you know, that's

why |''masking for very objective goals. If it's a
clear path -- and keep in mnd, this |license would
still be up for consideration, you know, the annual

revi ew anyway.

M5. LEON: R ght.

CHAI RMAN PABLCS: So at the annual review
we'll be able to catch that anyway. So we've got, you
know, sone backstops there. And that all litigation be
dr opped, no exceptions.

Are we good with that, Mark?

MR FENNER |I'mgoing to need a few
m nut es.

CHAl RMAN PABLOS: GCkay. Wiy don't we
reconvene, let's say, at 12:30. That's 30 m nutes.

M5. LEON: Can it be earlier?

CHAI RMAN PABLOS: | just don't want to

put too nuch pressure -- Mark, how | ong do you think
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you'll need in a very --

MR. FENNER Can | have 15 m nutes?

CHAI RMAN PABLOS: We will reconvene at
12: 15.

(Recess from11:56 a.m to 12:20 p.m)

CHAl RMAN PABLOS: Okay, folks. W're
ready. The tine is 12:21 and we're back on the
record.

At this time, Comm ssioners, |'d like to
ask Mark to read a proposed notion that addresses the
| ssues we di scussed.

Mar k?

MR. FENNER: Yes, sir.

Now, in your materials, you'll see that
there is an order of the Conm ssion. W're going to
operate fromthat. And what we'll do is on page two of
t he order of the Comm ssion, where it reads "It Is
hereby ordered that Respondent's racing association
| icense is revoked" and then there's a second paragraph
under neath that about "This order takes effect,"” this
woul d strike "This order takes effect on the date it is
entered," the rest of that paragraph.

And what the order will be, it says "It
I S hereby ordered that Respondent's racing association

| i cense i s revoked effective Decenber 6, 2016, w t hout
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need for further action by the Conm ssion unless,"
nunmber one, "Respondent pays all |icense fees due at
that tinme," and then in parentheses, $172,500, close
paren; nunber two, "Authorized representatives of
Dallas Gty Limts, the Austin Jockey O ub, and KTAGS
aut hori ze the paynent on behalf of Longhorn Downs at
the tinme of paynent"”; and nunber three, "Al litigation
bet ween and anong the parties be settled."

"Further, representatives of Longhorn
Downs are hereby ordered to submt, wthin 90 days of
this order, a plan that clarifies, anong the parties,
t he proposed ownership of Longhorn Downs and
establishes clear" -- excuse nme, "and establishes
specific tinelines and clear and objective benchmarks
for establishing and opening an operating racetrack.
| ssued and entered this day," and that will be today's
dat e.

CHAl RMAN PABLOS: M. Carr? M. Carr?

MR CARR  Yes.

CHAl RMAN PABLOS: WI I you pl ease cone
up?

MR FENNER. | want to clarify one
t hi ng.

CHAl RVAN PABLCS: Go ahead, Mark.

MR. FENNER  Were it tal ks about
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aut hori ze the paynent, at the tinme of paynent, add "in

witing," the authorization in witing.
CHAl RMAN PABLOS: My question is: Has
that -- is that -- does that notion address the itens

that we all discussed together prior to this?

MR CARR | believe it does. | was
trying to make notes as we followed along. And it
referenced representatives of Longhorn Downs and KTAGS
as well, obviously KTAGS. But who are we referring to
W th regards to representati ves of Longhorn Downs?

MR. FENNER  That woul d be anong you al
t o deci de.

MR. CARR. (Ckay. Fair enough.

CHAI RVAN PABLOS: And it goes back to
havi ng the authorization fromthe |icense hol der for
paynent .

MR. CARR:. Absolutely. And very clear
that we need to have the paynent fee brought up in good
standi ng and have a path forward so that we don't
becone del i nquent again. And then clearly we want to
sit down -- we were already, in this recess, naking a
di scussion to sit down and then bring a plan forward
that | think -- well wthin that 90-day period to this
Comm ssion at your next neeting.

CHAl RVAN PABLOS:  Very well. Thank you.

KENNEDY REPORTI NG SERVI CE, | NC.
512. 474. 2233 order @ennedyreporting.com




© 00 N o o b~ W N P

N N N N NN P P PP R R R R P e
o A W N P O © O N O O M W N P O

84

MR. CARR: Thank you.

CHAl RMAN PABLOS: Ckay, Comm ssioners.
So we've heard the notion. Does anybody want to bring
that notion up? Do | hear anyone?

VI CE- CHAI RMAN EDERER:  |'I|l make the
not i on.

COW SSI ONER ABER:  Second.

CHAl RMAN PABLOS: A notion by Ederer,
seconded by Aber.

Ckay. Any other discussion on this
I t enf?

COW SSI ONER STEEN:  May | ask two
gquestions?

CHAl RMAN PABLCS: Yes, sir.

COMM SSI ONER STEEN:  Nunber one, so this
SOAH -- potential SOAH action would renmain on the table
t hrough the February neeting.

MR. FENNER No. Wsat this does is it
resolves it by Decenber 6, 2016, with the paynent, wth
t hem aut hori zing the paynent in witing, and with the
litigation between and anong the parties be settl ed.
The 90-day plan is a further order that they would be
in violation of if they did not conply wth.

CHAI RVAN PABLOS: SQAH was based on --

COW SSI ONER STEEN:  And what woul d be
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t he consequences of not conplying with that?

MR. FENNER A violation of a Conmi ssion
order is separate grounds for revocation of a |license.
COW SSI ONER STEEN:  Ckay.

CHAl RVAN PABLOS: And then al so,
Conmmi ssi oner, we have a backstop in the annual review.
COW SSI ONER STEEN: Ckay. One other
- who

woul d aut horize the Longhorn Downs, who woul d be the

question. It was just discussed who woul d be

signatory, | guess, on this. Do we not think the
person that's been naking the paynents for the |ast two
years or whatever it is should be --

MR. FENNER  Well, what this really says
is it's authorized representatives of the three
or gani zati ons, which is KTAGS, Austin Jockey O ub, and
Dallas City Limts. They have to -- they have to all
aut hori ze the paynent on behalf of Longhorn Downs. So
t hey have to nake an agreed -- "W all authorize it.
W're all signing off."

COMM SSI ONER STEEN:  So it's authorized
persons of those entities.

MR. FENNER:  Yes.

COW SSI ONER STEEN: That's all .

CHAl RMAN PABLOS: GCkay. Any ot her

di scussi on or questions?
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M5. NORTH: M. Chairman?

CHAI RMAN PABLOS:  Conmi ssi oner.

M5. NORTH. The Conptroller's office
hasn't had a sufficient anount of tine and a sufficient
anount of information to properly evaluate this
decision, so we're going to abstain fromthis vote.

CHAl RVAN PABLOS:  Very well. Thank you.

Anyone el se?

Ckay. Well, at this tinme -- Mark, did
you say sonet hi ng?

MR. FENNER  No, sir.

CHAl RMAN PABLOS: At this tinme |1'd |ike
to bring this up for a vote. Al those in favor please
signify by saying aye.

COW SSI ONERS: Aye.

CHAI RVAN PABLOS: Any opposed?

Ckay. That notion carries. Thank you.

Let's nove on to our last item

MR. FENNER. We'll be distributing the
order to you as soon as we can.

CHAl RMAN PABLOS: Thank you.

M5. LEON: And to the parties as well.

MR. FENNER. Once you sign it.

CHAl RVAN PABLCS: Ckay. ItemlV,

proceedi ngs on rul emaki ng.
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Mar k Fenner, please?

MR. FENNER  Yes, sir.

This is a rule proposal for addressing a
probl em of program and paper trainers. This has been
di scussed at the rules commttee and then at the
commttee on out-of-conpetition testing recently.

And a program or paper trainer is soneone
who's listed on the programas the trainer of a horse,
but the horse has actually been in the care and cust ody
and training of sonebody else. It's frequently a
per son whose |icense has been suspended or revoked or
who's not qualified for a license.

The trouble is that the handi cappi ng
public uses the identification of a trainer as a
handi capping tool. And so when the trainer is listed
on there who is not the actual trainer, you're
providing msleading information to the public about
the training of that horse.

What this would do is, first of all,
anend Rule 301.1, Definitions, to add a specific
definition of a programtrainer and then anmend 311. 104,
Trainers, to provide that being a programtrainer or
for an owner to nane a programtrainer on an entry form
Is a detrinental practice and it's inconsistent with

mai ntai ning the honesty and integrity of racing. These
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are reasons for which you can revoke a |icense and you
can al so excl ude sonebody froma racetrack's grounds.
That's ny sunmary of it. |'msure that
nmenbers of those commttees could help.
CHAl RVAN PABLOS: Anyone fromthe rules

conmttee wish to add any coment s?

VI CE- CHAI RMAN EDERER:  No. | think that
that was a very good presentation.

MR. FENNER | do have one further
thing. In the definitions, you'll see that at the very

end of the current definitions there is an active

| i cense and inactive license definitions and they're
out of al phabetical order, so we're nmaking sone edits
to put themin al phabetical order.

CHAI RVAN PABLGCS: Ckay.

VI CE- CHAIl RMAN EDERER: Reconmend
approval .

CHAI RMAN PABLOS: So we have a notion to
publish the rul e proposals described in Itens |IV-A and
IV-B in the Texas Register for public coment.

|s there a second?

COMM SSI ONER HI CKS:  Second.

CHAI RMAN PABLOS: Seconded by Hi cks.

Any di scussi on?

kay. I'Il take this up for a vote. Al
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those in favor please signify by saying aye.
COMM SSI ONERS:  Aye.
CHAl RMAN PABLOS: Any opposed?

Ckay. That notion carries.

W will be going into executive session,
Comm ssioners, for no nore than -- no nore than five
m nutes, | prom se.

So at this tinme, the tinme being 12: 30,
we'll enter into executive session under Governnent
Code 551.074(a)(1) to deliberate the appoi nt nent,
enpl oynent, eval uation, reassignnent, duties,

di scipline, or dismssal of the executive director.
Thank you.

(Recess from12:30 p.m to 12:34 p.m for

executive session)

CHAl RVAN PABLCOS: Ckay. The tine is
12:34. We're reconveni ng out of executive session at
this tine. W have discussed the executive director's
position. And what | have done is | have --

MR. FENNER: You're doing it now. You
didn't nake any decisions within --

CHAI RMAN PABLCS:  No, no. \Wat | have
done is | have asked Conmm ssioners to volunteer to
participate in a search commttee for an executive

director. So at this tine |'d |like to appoint
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Comm ssi oner Steens -- Conm ssioners Steen, Martin, and

Leon to be part of that commttee.

Chuck Trout has announced his intention
to retire. The period is left open and there's
flexibility to begin the process to identify an
executive director. So we will continue the process.
Mark has everything on file fromthe |last tine around,
so it should be an easy process to foll ow

Any questions, Conm ssioners?

Ckay. Hearing none, the tine is 12: 35.
At thistine l'd like to adjourn today's Texas Racing
Comm ssion. Thank you.

(Proceedi ngs concluded at 12:35 p.m)
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STATE OF TEXAS )
COUNTY OF TRAVIS )

|, SHERRI SANTMAN FI SHER, a Certified Shorthand
Reporter in and for the State of Texas, do hereby
certify that the above-captioned matter canme on for
hearing before the TEXAS RACI NG COW SSI ON as
her ei nbefore set out.

| FURTHER CERTI FY that the proceedi ngs of said
hearing were reported by ne, accurately reduced to
typewiting under ny supervision and control and, after
bei ng so reduced, were filed with the TEXAS RACI NG
COW SSI ON.

G VEN UNDER MY OFFI Cl AL HAND OF OFFI CE at Austi n,
Texas, this 28th day of Novenber, 2016.

e M

SHERRI SANTMAN FI SHER, Texas CSR 2336
Expiration Date: 12-31-17

Kennedy Reporting Service, Inc.

Firm Registration No. 276
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        25  Certified Shorthand Reporter for the State of Texas.
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         1                CHAIRMAN PABLOS:  Good morning.  The time

 

         2  is 10:31.  At this time I'd like to call today's Texas

 

         3  Racing Commission meeting to order.

 

         4                Could you please call the roll, Mary?

 

         5                MS. WELCH:  Yes.

 

         6                Commissioner Gary Aber?

 

         7                COMMISSIONER ABER:  Here.

 

         8                MS. WELCH:  Commissioner Gloria Hicks?

 

         9                COMMISSIONER HICKS:  Here.

 

        10                MS. WELCH:  Commissioner Cynthia Leon?

 

        11                MS. LEON:  Here.

 

        12                MS. WELCH:  Commissioner Margaret

 

        13  Martin?

 

        14                COMMISSIONER MARTIN:  Present.

 

        15                MS. WELCH:  Commissioner Victoria North?

 

        16                MS. NORTH:  Here.

 

        17                MS. WELCH:  Commissioner Robert Schmidt?

 

        18  Commissioner John Steen?

 

        19                COMMISSIONER STEEN:  Here.

 

        20                MS. WELCH:  Vice-Chairman Ron Ederer?

 

        21                VICE-CHAIRMAN EDERER:  Here.

 

        22                MS. WELCH:  Chairman Rolando Pablos?

 

        23                CHAIRMAN PABLOS:  Here.

 

        24                Do we have a quorum?

 

        25                MS. WELCH:  Yes, sir.

 

 

 

 

�                                                               4

 

 

 

 

         1                CHAIRMAN PABLOS:  Are we getting some

 

         2  feedback?  Can anyone lower the volume?  Who handles

 

         3  the -- I think it's better now.

 

         4                MS. WELCH:  Try that.

 

         5                CHAIRMAN PABLOS:  Thank you.  Okay.

 

         6  Thank you.  That's much better.  Appreciate it.

 

         7                Item II, public comment.  Devon, do we

 

         8  have anyone signed up for public comment?

 

         9                MS. BIJANSKY:  No, sir.

 

        10                CHAIRMAN PABLOS:  Okay.  Commissioners,

 

        11  good morning.  At this time we're going to take up Item

 

        12  III, proceedings on racetracks.  We're going to have a

 

        13  discussion, consideration, and possible action on both

 

        14  A and B, a request by Manor Downs to approve 100

 

        15  percent change of ownership and a request by PM Texas

 

        16  LLC to approve a voluntary surrender of its Laredo Race

 

        17  Park Class 2 horse racing license.

 

        18                At this time I'd like to recognize Mark

 

        19  Fenner to lay out the item, please.  Mark?

 

        20                MR. FENNER:  Yes, sir.

 

        21                Commissioners, staff has provided you

 

        22  with its report and summary of the application

 

        23  submitted by PM Texas to acquire the license currently

 

        24  held by Manor Downs.  And as we've done previously with

 

        25  ownership changes, I want to walk you through a
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         1  checklist of the factors to be considered and to

 

         2  discuss whether those factors have been satisfied.

 

         3  Please feel free to ask any questions of me or the

 

         4  applicant during this process.

 

         5                First, Texas Racing Act Section 6.13(b)

 

         6  specifies that a transaction that changes the ownership

 

         7  of an association requires the submission of certain

 

         8  updated information and the payment of a fee.  These

 

         9  have all been summarized in the report, but I'd like to

 

        10  walk through those items with you now.

 

        11                First of all, the question is whether a

 

        12  fee for the background check has been paid.  And I can

 

        13  tell you yes, the applicant has paid a 35,000-dollar

 

        14  fee.  This is to cover both the administrative

 

        15  processes and the cost of any background check.  Most

 

        16  of this, of course, will be returned as we only charge

 

        17  for the actual expense of conducting the review.

 

        18                Next is the identification of the

 

        19  proposed owners and the ownership structure.  Now, the

 

        20  proposed owner of Manor Downs is PM Texas LLC, which is

 

        21  the owner of Sam Houston Race Park, Valley Race Park,

 

        22  and Laredo Race Park.  PM Texas is composed of two

 

        23  members, each of which owns 50 percent.  One is PM

 

        24  Texas Holdings LLC.  The other is Houston Gaming

 

        25  Ventures.
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         1                PM Texas Holdings LLC is wholly owned by

 

         2  MAXXAM, which is owned by the Hurwitz family, each of

 

         3  whose family member is a 10-year Texas resident.  HGV

 

         4  is a wholly-owned subsidiary of Penn National Gaming,

 

         5  which is a publicly traded corporation formed and

 

         6  incorporated in Pennsylvania.  It owns, manages, or has

 

         7  ownership interests in 27 facilities in 17

 

         8  jurisdictions which include Thoroughbred, harness, and

 

         9  greyhound racetracks and both land-based and dockside

 

        10  gaming facilities.

 

        11                In your materials or the staff report,

 

        12  Appendix B shows the ownership structure before and

 

        13  after the acquisition of Manor Downs.

 

        14                The second factor to be considered is the

 

        15  exact location at which a race meeting is to be

 

        16  conducted.  The applicant has proposed to buy Manor

 

        17  Downs, which is an existing Class 2 horse racing

 

        18  facility at 9211 Hill Lane in Manor, Texas.  It's

 

        19  approximately 11 miles northeast of downtown Austin and

 

        20  a mile and a half from downtown Manor.

 

        21                Now, there are three schools located to

 

        22  the east of Manor Downs across an undeveloped field.

 

        23  The nearest point from the schools to the grandstand is

 

        24  a half a mile.  All other areas within a half-mile

 

        25  radius of the facility are undeveloped.  And there is a
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         1  site map and area map in Appendix D of your materials.

 

         2                The next factor to consider is whether

 

         3  the site complies with zoning.  The area is not zoned,

 

         4  so there are no zoning issues.  And I've confirmed this

 

         5  on zoning maps both of the City of Austin and of

 

         6  Manor.

 

         7                The next factor is whether the facility

 

         8  is leased or owned and, if it is to be leased,

 

         9  information about the lessor.  In this case, Manor

 

        10  Downs and PM Texas have entered into a two-year option

 

        11  agreement allowing for the purchase of the property.

 

        12                Identification of any other beneficial

 

        13  owner of shares that bear voting rights.  And all of

 

        14  the owners have already been identified.

 

        15                They're supposed to provide a detailed

 

        16  statement of the assets and liabilities of the

 

        17  applicant.  They have provided consolidated financial

 

        18  statements for the years 2013, '14, and '15, and these

 

        19  are attached to the report as Appendix C.

 

        20                The next factor to be considered is the

 

        21  kind of racing to be conducted and the dates

 

        22  requested.  PM Texas proposes a 20- to 30-day mixed

 

        23  meet, but it has not specified particular dates.

 

        24                Proof of residency.  Background checks

 

        25  were conducted at the time that Penn National purchased
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         1  its ownership interest in 2011 and all the background

 

         2  checks were recently updated as part of the ownership

 

         3  and management review that the Commission conducted in

 

         4  the summer of 2016.

 

         5                And then finally, they have to provide

 

         6  any copies of any tote, management, or concession

 

         7  contracts.  In this case, they proposed to bring Manor

 

         8  Downs within the scope of its already approved tote

 

         9  contract with Sportech and does not propose to enter

 

        10  into any management or concession contracts at this

 

        11  time.

 

        12                So those are the mandatory factors you

 

        13  are to consider.  There are a number of optional

 

        14  factors you can consider.  These are what we refer to

 

        15  as the public interest factors.

 

        16                They are, first of all, the applicant's

 

        17  financial stability.  And the independent auditor's

 

        18  report that was included as part of the consolidated

 

        19  financial statements did not raise any concerns about

 

        20  PM Texas' finances or their ability to continue

 

        21  operating as a going concern.

 

        22                The next factor you can consider is the

 

        23  resources for supplementing the purses.  The

 

        24  consolidated financial statements show that the

 

        25  applicant has substantial cash on hand.
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         1                The next is the location of the proposed

 

         2  track.  The applicant has identified Manor Downs as its

 

         3  most likely location but has stated that it wants to

 

         4  evaluate current conditions for the first 27 weeks

 

         5  after approval to consider whether to request

 

         6  authorization to move to a different location.

 

         7                The next factor that you may consider --

 

         8  these are optional factors -- the effect of the

 

         9  proposed track on traffic flow.  Manor Downs is an

 

        10  existing facility that operated on the existing roads,

 

        11  so we did not require a traffic impact study as part of

 

        12  the application.  If they request a change of location,

 

        13  I imagine we will request a traffic impact study at

 

        14  that time.

 

        15                The facilities for patrons and

 

        16  occupational licensees.  The public areas of the track

 

        17  include covered open area seating for about 1300 people

 

        18  and an air-conditioned turf club for 130 people.

 

        19  There's five concession areas, three areas with public

 

        20  restrooms, each of which is handicap accessible.  They

 

        21  have parking for approximately 1700 cars, one-third of

 

        22  which is paved and two-thirds of which is open field

 

        23  parking, with an additional 300 spaces for preferred or

 

        24  valet parking and accessible parking available nearby.

 

        25                They have jockeys' quarters, test barn,
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         1  paddock, holding area adjacent to each other and within

 

         2  a secure area.  And of course, the jockeys' quarters

 

         3  have appropriate facilities within them.  The

 

         4  facilities for race animals includes 500 stalls and a

 

         5  test barn.  The test barn has six stalls, a walking

 

         6  ring, a lab, and veterinary offices.  This is also

 

         7  within a secure area.

 

         8                The availability of the track of support

 

         9  services and emergency services.  The closest hospital

 

        10  is University Medical Center Brackenridge which is on

 

        11  15th Street near here.  That's approximately 14 miles

 

        12  from Manor Downs.  The applicant will contract with a

 

        13  local company to provide on-site emergency medical and

 

        14  ambulance services.

 

        15                The next factor to be considered is the

 

        16  experience of the applicant's employees.  The facility

 

        17  will be operated and led by Andrea Young as the

 

        18  president; Dwight Berube of operations; Wayne Hodes,

 

        19  marketing; and Matthew Stahlbaum, finance and business

 

        20  development.  Each of these individuals is currently

 

        21  licensed by the Commission as association officers or

 

        22  as association management staff and are in good

 

        23  standing.

 

        24                The next finding or factor is the

 

        25  potential for conflict with other race meetings.

 

 

 

 

�                                                               11

 

 

 

 

         1  Because they haven't selected particular dates, there's

 

         2  not a conflict at this time.  They state that they will

 

         3  work with the horsemen and other racetracks in

 

         4  requesting days for its race meet.

 

         5                The anticipated effect of the race

 

         6  meeting on the greyhound or horse breeding industry.

 

         7  The applicant states that reopening Manor Downs will

 

         8  provide an opportunity for locally bred horses to race,

 

         9  which will, in turn, develop additional breeding

 

        10  activities.

 

        11                And finally, the optional factor of the

 

        12  effect on the state and local economy.  They estimate

 

        13  that reopening Manor Downs would create over a hundred

 

        14  new permanent jobs and up to 300 new jobs when the

 

        15  track is conducting live racing.

 

        16                Finally, Texas Racing Act 6.04 requires

 

        17  the following four findings in order to approve a

 

        18  change of ownership:  First, that the proposed track

 

        19  and location complies with all zoning laws.  There's no

 

        20  zoning, so this requirement is met.

 

        21                That the proposed track and location

 

        22  complies with the act and the rules.  Manor Downs was

 

        23  previously approved for racing and has conducted

 

        24  racing.  I believe it meets the requirements of the act

 

        25  and the rules.
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         1                A finding that the Commission finds by

 

         2  clear and convincing evidence that the applicant will

 

         3  comply with all criminal laws in this state.  PM Texas

 

         4  has been operating in Texas since 2011 with no issues.

 

         5                And finally, that the conduct of race

 

         6  meetings at the proposed track and location will be in

 

         7  the public interest.  And that's a decision that only

 

         8  you can make.

 

         9                One last item that I would like to raise

 

        10  is that Section 6.06, Subsection (h) of the act

 

        11  prohibits a person from owning more than five percent

 

        12  in more than three racetrack licenses.  Since PM Texas

 

        13  already owns three licenses, it proposes that if the

 

        14  Commission approves its purchase of Manor Downs, it

 

        15  will voluntarily surrender its Laredo Race Park license

 

        16  simultaneously at the time of its closing on the

 

        17  transfer of the LLC holding Manor Downs' license.

 

        18  There's an agreement in the materials in Agenda Item

 

        19  III-B that documents the terms of this surrender.

 

        20                I'd be happy to answer any questions I

 

        21  can.

 

        22                CHAIRMAN PABLOS:  Thank you, Mark.

 

        23                Commissioners, any technical or

 

        24  clarifying questions of Mark?

 

        25                COMMISSIONER ABER:  Could you clarify the
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         1  land part, who's leasing it to who?

 

         2                MR. FENNER:  Yes, sir.  What they've done

 

         3  is they entered into a two-year option.  It's not a

 

         4  lease.  It's an option to buy the site and facilities

 

         5  of Manor Downs.  And what they have proposed is that

 

         6  they're going to do a 27-week evaluation once you have

 

         7  approved the transfer, during which they might come to

 

         8  you and ask for a different location; and if they

 

         9  don't, then they will construct on that site.

 

        10                CHAIRMAN PABLOS:  Any other questions?

 

        11                At this time I'd like to ask the

 

        12  petitioner, Manor Downs, to please come up.

 

        13                Good morning, Mr. Phillips.  How are

 

        14  you?

 

        15                MR. PHILLIPS:  Good morning,

 

        16  Mr. Chairman, Commissioners.

 

        17                This is the 27th year that I've come

 

        18  before this Commission and I am very pleased to request

 

        19  the transfer of 100 percent of the Manor Downs interest

 

        20  to PM Texas LLC.

 

        21                I'll be glad to answer any questions.

 

        22                CHAIRMAN PABLOS:  Commissioners, any

 

        23  questions?

 

        24                Thank you, Mr. Phillips.  Appreciate it.

 

        25                MR. PHILLIPS:  Thank you.
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         1                VICE-CHAIRMAN EDERER:  Will you come back

 

         2  and see us from time to time?  We'll miss you.

 

         3                MR. PHILLIPS:  You won't have anybody to

 

         4  beat up on anymore.

 

         5                Thank you.

 

         6                VICE-CHAIRMAN EDERER:  Thank you.

 

         7                CHAIRMAN PABLOS:  Okay.  Now Andrea

 

         8  Young, please, representing PM Texas.

 

         9                MS. YOUNG:  Commissioners, good morning.

 

        10  Thank you for having us, Commissioners.  Chairman

 

        11  Pablos, thank you for agreeing to hold an extra meeting

 

        12  before the end of the year to consider this matter.

 

        13  I'd like to thank the staff in their consideration of

 

        14  this matter as well.

 

        15                This is a deal that came about very

 

        16  quickly, more quickly than most deals I'm accustomed to

 

        17  in the sense that when Howard and his team at Manor

 

        18  Downs determined they were going to stop paying fees to

 

        19  the Commission, it was shortly thereafter that I

 

        20  approached him about the possibility of this

 

        21  transaction.

 

        22                So staff moved really quickly for us from

 

        23  the time of completing our transaction, I think in

 

        24  early September, if that's right, and I think we had an

 

        25  application in a couple of weeks later.  And the
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         1  Commission really did work very diligently and very

 

         2  quickly for us and far exceeded any timelines that are

 

         3  required by statute.  So I'd like to just thank you

 

         4  guys, Mark in particular.

 

         5                I'd also like to thank Howard.  You know,

 

         6  Manor Downs has a great history in Texas.  And when I

 

         7  thought about this opportunity, I thought, you know, it

 

         8  would be really unfortunate to see such a great track

 

         9  with such a great history -- I think it's the original

 

        10  license granted in the state, maybe the second to

 

        11  open -- to see it go away in what has otherwise been a

 

        12  distressed time for the industry.  So he's been a joy

 

        13  to work with on this process and, you know, maybe

 

        14  instead of him, you can beat up on me some.

 

        15                I think Mark laid out the agreement as

 

        16  it's in our application fairly well to you.  For us,

 

        17  when we viewed this transaction, it was, look, this is

 

        18  a positive for Texas horsemen first and foremost.

 

        19  Losing a license, an operating viable license in Travis

 

        20  County, would be a shame.

 

        21                Simultaneous to that is we have a license

 

        22  in Laredo that I've been before you every year and told

 

        23  you for the last several years I can't figure out a way

 

        24  to get this project off the ground.

 

        25                So this is a project that I think we can
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         1  get off the ground.  It's in a good market.  It's in a

 

         2  better market for the horsemen.  And simultaneously, it

 

         3  also solves a problem with two licenses that were

 

         4  existing in Laredo.  So we clean that up and allow

 

         5  maybe, you know, a viable option to move forward in

 

         6  Laredo.

 

         7                I think it's good for the Commission.

 

         8  Obviously this has been a tough year in terms of

 

         9  financing and dollars.  And the opportunity this

 

        10  transaction created was the payment of all the back

 

        11  fees that Manor Downs did owe to the Commission.

 

        12                And finally, I would rely on our history

 

        13  as operators.  I think we've proven ourselves time and

 

        14  time again to be creative operators in the state and

 

        15  good operators in the state.  I think Mark laid that

 

        16  out in his statements as well.

 

        17                I will just, you know, kind of head-on

 

        18  try to address I think what is the one kind of concern

 

        19  with the transaction and that is, hey, why are you

 

        20  doing an option on the land and why did you structure

 

        21  the deal the way you did.

 

        22                So it's very simple.  One, this deal

 

        23  moved very quickly.  And when I mean quickly, kind of a

 

        24  matter of months.  And we haven't had the opportunity

 

        25  to even spend the amount of time at Manor Downs to

 

 

 

 

�                                                               17

 

 

 

 

         1  evaluate it like we'd like to.  So we've asked -- in

 

         2  our application, we laid out a two-year project

 

         3  timeline for the opportunity to evaluate what's going

 

         4  on at Manor Downs, what's going on in that

 

         5  environment.

 

         6                We purposely put a two-year option.

 

         7  We're paying Howard for that option with an agreed-to

 

         8  purchase price on the land already stated.

 

         9                I have been very honest with this

 

        10  Commission, and I always have been, in that, you know,

 

        11  yes, we might pursue another opportunity, but it's

 

        12  going to be in Travis County.  This is where we want to

 

        13  be.  It's not going anywhere else.  And maybe that

 

        14  happens, maybe it doesn't; but if not, we've got an

 

        15  excellent existing facility to work from that needs a

 

        16  lot of work.  And even in the best of circumstances,

 

        17  nobody could get Manor Downs back up and running in

 

        18  less than 12 months and negotiate race dates with the

 

        19  horsemen as well.

 

        20                So we're going to be thinking through all

 

        21  those sorts of things over the coming months.  We're

 

        22  going to be thinking about things like, hey, we don't

 

        23  have any purse money sitting there today, so how do we

 

        24  start generating purse money where we could actually

 

        25  have a live race meet.  And those are the types of
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         1  things we are creative thinkers about and we're going

 

         2  to go do that creative thinking over the coming months

 

         3  and, you know, we'll have the opportunity to report

 

         4  back on that to you.

 

         5                I'm happy to answer any questions you

 

         6  might have.

 

         7                CHAIRMAN PABLOS:  Commissioners, any

 

         8  questions?

 

         9                I have a question.  On the voluntary

 

        10  surrender, I'm seeing here that it would be effective

 

        11  upon closing.

 

        12                MS. YOUNG:  Correct.

 

        13                CHAIRMAN PABLOS:  Please tell me closing

 

        14  is going to happen quickly and not months from now.

 

        15                MS. YOUNG:  It is required within five

 

        16  days per our asset purchase agreement, yes.  So there

 

        17  are a couple of folks that are sitting in this room

 

        18  that are going to go back and start working on that

 

        19  after this meeting, we hope.

 

        20                CHAIRMAN PABLOS:  Any questions by any

 

        21  other Commissioners?

 

        22                Thank you.  Appreciate it.

 

        23                MS. YOUNG:  Thank you.

 

        24                CHAIRMAN PABLOS:  We have some folks

 

        25  signed up to speak.
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         1                At this time I'll call Marsha Rountree,

 

         2  please.

 

         3                MS. ROUNTREE:  Good morning,

 

         4  Commissioners.  Marsha Rountree, executive director of

 

         5  Texas Horsemen's Partnership.

 

         6                A lot of the things I'm going to say are

 

         7  pretty obvious and it's what you're probably expecting

 

         8  to hear, but I do want it on record and I want you to

 

         9  hear it from the horsemen.

 

        10                Losing Manor Downs was a blow to Texas

 

        11  racing, to the horsemen, Quarter Horsemen in

 

        12  particular.  That's where we started our babies early

 

        13  in the spring and got the year off to a good start.

 

        14  And so not having Manor Downs around has been a

 

        15  hardship for Texas horsemen and racing in this state.

 

        16                And so when we learned that Howard and

 

        17  Manor Downs was about to surrender or lose their

 

        18  license and that there would be no facility at Manor

 

        19  Downs or in Travis County any time soon, it was sort of

 

        20  a devastating bit of news that we received.  So we were

 

        21  pleasantly surprised when we learned from Andrea that

 

        22  they had made an offer and were going into negotiations

 

        23  to purchase the license at Manor Downs.

 

        24                So we do support this decision, the

 

        25  decision that they've made to purchase the license.
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         1  They've got a long track history of running successful

 

         2  race meets in Texas, greyhounds and horses.  They do a

 

         3  great job at running their two meets at Sam Houston

 

         4  right now and we're looking forward to the time when

 

         5  they will actually be running a race meet in Travis

 

         6  County.  And so we ask that you support the decision

 

         7  because the horsemen of Texas support it.

 

         8                Thank you.

 

         9                CHAIRMAN PABLOS:  Commissioners, any

 

        10  questions?

 

        11                Thank you, Marsha.  Appreciate it.

 

        12                MS. ROUNTREE:  Thank you.

 

        13                CHAIRMAN PABLOS:  Mary Ruyle, are you

 

        14  here, representing TTA?

 

        15                MS. RUYLE:  Good morning, Commissioners.

 

        16  I'm Mary Ruyle, executive director for the Texas

 

        17  Thoroughbred Association.

 

        18                Our board of directors met via conference

 

        19  call last night on some other business but expressed

 

        20  their great pleasure at hearing the news of this

 

        21  transaction between Manor Downs and PM Texas LLC.  They

 

        22  regard this as a promising step forward and is in total

 

        23  support because, one, of the additional racing

 

        24  opportunities this will afford our members.  It will

 

        25  also provide additional opportunities for fan
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         1  exposure.

 

         2                There are people in Austin, Texas, that

 

         3  would love to go to the races, would love to learn more

 

         4  about them, but they're not necessarily going to make

 

         5  the trek to San Antonio to do that.  However, if they

 

         6  can go out in their backyard and get some exposure to

 

         7  horse racing, we view that as a win for everybody.

 

         8                And finally, PM Texas has an excellent

 

         9  record of management and improvement of racing in Texas

 

        10  and we anticipate this to be a very positive impact on

 

        11  the entire state and racing for Thoroughbreds and

 

        12  Quarter Horses and we look forward to working with

 

        13  them.

 

        14                I'd be happy to answer any questions.

 

        15                CHAIRMAN PABLOS:  Commissioners, any

 

        16  questions?

 

        17                MS. RUYLE:  Thank you.

 

        18                CHAIRMAN PABLOS:  Thank you.

 

        19                Rob Werstler, please?

 

        20                MR. WERSTLER:  Good morning,

 

        21  Mr. Chairman, Commissioners.  Rob Werstler with Texas

 

        22  Quarter Horse Association.

 

        23                We would also urge the Commission to

 

        24  approve this transfer of ownership.  As Marsha stated,

 

        25  Manor Downs has always been extremely important to the
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         1  Texas horse racing industry, but the Quarter Horse

 

         2  industry in particular.  And I can tell you I've gotten

 

         3  a lot of phone calls from a lot of people that are very

 

         4  excited that Manor Downs could be up and running again

 

         5  in the very near future.

 

         6                Thank you.

 

         7                CHAIRMAN PABLOS:  Commissioners, any

 

         8  questions?

 

         9                Thank you, Rob.  Appreciate it.

 

        10                Is there anyone else signed up to speak

 

        11  on this item?

 

        12                MS. BIJANSKY:  No, sir.

 

        13                CHAIRMAN PABLOS:  Okay, Commissioners.

 

        14  So we've heard from the interested parties, from staff,

 

        15  and from the industry.  So at this time I'd like to

 

        16  entertain a motion.

 

        17                Commissioner?

 

        18                VICE-CHAIRMAN EDERER:  I so move that the

 

        19  Commission approve the sale.

 

        20                CHAIRMAN PABLOS:  So the motion is to

 

        21  approve the request by Manor Downs.

 

        22                VICE-CHAIRMAN EDERER:  Correct.

 

        23                CHAIRMAN PABLOS:  Is there a second?

 

        24                COMMISSIONER HICKS:  I'll second.

 

        25                CHAIRMAN PABLOS:  Seconded by Hicks.  So
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         1  a motion by Ederer, seconded by Hicks.

 

         2                Okay.  So let's have a discussion if you

 

         3  so wish.  Anyone wish to speak?  Pretty quiet.

 

         4                I would just like to say that from an

 

         5  economic development perspective, this is a great

 

         6  project.  I'd also like to add that with respect to the

 

         7  remaining Laredo license, now that license will have

 

         8  100 percent of that market and so it should be a little

 

         9  easier to justify building a track and getting started

 

        10  there, so I'm really happy about that.

 

        11                So hearing no other comments, I'd like to

 

        12  bring this up for a vote.

 

        13                All those in favor please signify by

 

        14  saying aye.

 

        15                COMMISSIONERS:  Aye.

 

        16                CHAIRMAN PABLOS:  Any opposed?

 

        17                Okay.  That motion carries.

 

        18                Now we'll look into the Item B, which is

 

        19  accepting PM Texas' voluntary surrender for revocation

 

        20  of its Laredo Race Park license.

 

        21                Is there a motion?

 

        22                COMMISSIONER MARTIN:  So moved.

 

        23                CHAIRMAN PABLOS:  A motion by Martin.

 

        24                Second?

 

        25                COMMISSIONER STEEN:  Second.
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         1                CHAIRMAN PABLOS:  Seconded by Steen.

 

         2                Any discussion, Commissioners?

 

         3                Okay.  I'll bring this up for a vote.

 

         4                All those in favor please signify by

 

         5  saying aye.

 

         6                COMMISSIONERS:  Aye.

 

         7                CHAIRMAN PABLOS:  Any opposed?

 

         8                Okay.  That motion carries.

 

         9                Thank you and congratulations.

 

        10                We'll move on to Item C, the proposal for

 

        11  decision in SOAH Docket No. 475-16-5482, Texas Racing

 

        12  Commission versus Longhorn Downs, Inc.

 

        13                I'd like to recognize Devon, please.

 

        14                MS. BIJANSKY:  Mr. Chairman,

 

        15  Commissioners, good morning.

 

        16                Today you have the proposal for decision

 

        17  in the Longhorn Downs case before you and I'd like to

 

        18  start by just giving you some history that's brought us

 

        19  to today.

 

        20                As you may recall, in June you had the

 

        21  Longhorns Down review and renewal before you.  At that

 

        22  time Longhorn Downs had missed its June 1st fee payment

 

        23  and had notified the Commission that it did not intend

 

        24  to make any future payments.  So you voted to refer the

 

        25  matter to SOAH, the State Office of Administrative
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         1  Hearings, for, as the statute provides, a proposal for

 

         2  decision as to whether to renew the license.

 

         3                Since that time, a hearing was set.  The

 

         4  hearing didn't go forward because, in the meantime, we

 

         5  had filed a motion for summary disposition, essentially

 

         6  saying there are no facts in dispute, everyone agrees

 

         7  the license fees haven't been paid, everyone agrees

 

         8  what the relevant laws are, so there's no need for a

 

         9  hearing, go ahead and please decide this kind of on the

 

        10  agreed facts.

 

        11                And they did that.  SOAH said yes, the

 

        12  facts are uncontested, they failed to pay their fees,

 

        13  that constitutes grounds for revocation of a license.

 

        14  So they issued a proposal for decision that's in your

 

        15  materials recommending revocation of the license.

 

        16                It should be noted that Longhorn Downs

 

        17  did not participate in that process; and true to their

 

        18  word, they have not made any future payments -- any

 

        19  subsequent payments.  So the case is before you today

 

        20  for final action and there's a draft order in your

 

        21  materials.

 

        22                Several of the parties involved with the

 

        23  license are here today and do wish to address you.

 

        24                CHAIRMAN PABLOS:  Thank you.

 

        25                MS. BIJANSKY:  And I'd be happy to answer
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         1  any questions you have, either now or after they've

 

         2  spoken.

 

         3                CHAIRMAN PABLOS:  Commissioners, any

 

         4  technical or clarifying questions of Devon?

 

         5                Commissioner Ederer?

 

         6                VICE-CHAIRMAN EDERER:  Yes.  There was a

 

         7  hearing set by the administrative law judge?

 

         8                MS. BIJANSKY:  Correct.

 

         9                VICE-CHAIRMAN EDERER:  And there was a

 

        10  motion for summary judgment filed?

 

        11                MS. BIJANSKY:  Right.

 

        12                VICE-CHAIRMAN EDERER:  Was there any

 

        13  response to the motion for summary judgment?

 

        14                MS. BIJANSKY:  No response to anything

 

        15  that we filed, no response to the PFD.  There's been no

 

        16  participation from that side at all.

 

        17                VICE-CHAIRMAN EDERER:  And Longhorn was

 

        18  notified of the hearing?

 

        19                MS. BIJANSKY:  They were.

 

        20                VICE-CHAIRMAN EDERER:  Thank you.

 

        21                COMMISSIONER ABER:  Who is Longhorn?  Who

 

        22  are the people involved in that?  And, you know, this

 

        23  is so convoluted, you know, and I know -- so -- and

 

        24  now, you know, last time, the guy that said he wasn't

 

        25  going to make the payments is not even with that group
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         1  anymore, right?  Blackmer?

 

         2                MR. FENNER:  No, sir.  Cliff Thomas is a

 

         3  principal person -- is the person who's been making the

 

         4  payments for years.  He's paid over $860,000.  So he's

 

         5  still with the group.

 

         6                COMMISSIONER ABER:  So in June, at the

 

         7  June meeting, Blackmer was the one who made the

 

         8  statement that he wouldn't make the 57,400 payment?  It

 

         9  is, because I've got it right here.

 

        10                MR. FENNER:  He sent me an e-mail and I

 

        11  read it into the record.

 

        12                COMMISSIONER ABER:  And you quoted that

 

        13  he would not make -- he said he wouldn't make any

 

        14  future payments.

 

        15                MR. FENNER:  He was making that statement

 

        16  as an attorney on behalf of his client.

 

        17                COMMISSIONER ABER:  But that guy is no

 

        18  longer with --

 

        19                MR. FENNER:  I believe he's still with

 

        20  that organization.

 

        21                CHAIRMAN PABLOS:  What is your point,

 

        22  Dr. Aber, with respect to that?

 

        23                COMMISSIONER ABER:  Huh?

 

        24                CHAIRMAN PABLOS:  What is your point with

 

        25  respect to that question?
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         1                COMMISSIONER ABER:  Well, you know, we

 

         2  never know who owns -- who owns what group of this

 

         3  thing.  And, you know, they've been sitting here paying

 

         4  these payments for years and we never knew which group

 

         5  was suing who.  Could you clarify that a little bit for

 

         6  us, whether it's Dallas City Limits or KTAGS or --

 

         7                MS. BIJANSKY:  As to who the players are,

 

         8  I'm going to have to defer to Mark.

 

         9                CHAIRMAN PABLOS:  So if I may, Mark, the

 

        10  license holder is?

 

        11                MR. FENNER:  Longhorn Downs.

 

        12                CHAIRMAN PABLOS:  And who are the

 

        13  principals in Longhorn Downs?  I think that's what the

 

        14  doctor is asking.

 

        15                MR. FENNER:  The person who has been

 

        16  acting as the owner or the entity is KTAGS.

 

        17                CHAIRMAN PABLOS:  KTAGS.

 

        18                MR. FENNER:  Yes.

 

        19                CHAIRMAN PABLOS:  And who is the

 

        20  individual who controls KTAGS?

 

        21                MR. FENNER:  His name is Cliff Thomas.

 

        22                CHAIRMAN PABLOS:  Cliff Thomas.  Okay.

 

        23  And is he still with KTAGS?

 

        24                MR. FENNER:  Yes, sir.

 

        25                CHAIRMAN PABLOS:  Which, in turn, is
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         1  still with Longhorn Downs.

 

         2                MR. FENNER:  Yes, sir.

 

         3                CHAIRMAN PABLOS:  And is that the

 

         4  individual who's been writing the checks or that

 

         5  group?

 

         6                MR. FENNER:  Yes.  He has written checks

 

         7  since September of 2012 and over eight hundred and I

 

         8  think it was sixty-five thousand dollars total.

 

         9                CHAIRMAN PABLOS:  So is there any

 

        10  question as to who the license holder is?

 

        11                MR. FENNER:  No.  The license holder is

 

        12  Longhorn Downs.

 

        13                COMMISSIONER ABER:  But the question is

 

        14  who owns Longhorn Downs, though, the principals.  And

 

        15  you say it's this Thomas?

 

        16                MR. FENNER:  Well, I understand where

 

        17  some folks may want to issue some confusion about who

 

        18  owns Longhorn Downs.  However, Longhorn Downs is the

 

        19  license holder.  Longhorn Downs is the entity that has

 

        20  failed to pay the license fees.  So I don't want to --

 

        21  I don't think we should get twisted up into too much

 

        22  detail when it's really a very simple case that we took

 

        23  to SOAH.

 

        24                VICE-CHAIRMAN EDERER:  Who was given

 

        25  notice?

 

 

 

 

�                                                               30

 

 

 

 

         1                MS. BIJANSKY:  The initial notice -- two

 

         2  initial notices were sent to both Jason Blackmer and

 

         3  Bryan Brown.  That was the sort of pre-notice saying

 

         4  here's a draft hearing notice that we intend to file if

 

         5  we don't receive payment or some sort of response

 

         6  justifying the nonpayment and then the hearing notice

 

         7  itself.

 

         8                VICE-CHAIRMAN EDERER:  And when was that

 

         9  done?

 

        10                MS. BIJANSKY:  That was July 20th.  And

 

        11  then the hearing notice was August 2nd.

 

        12                CHAIRMAN PABLOS:  And when did we meet as

 

        13  a body to refer the case to SOAH?

 

        14                MS. BIJANSKY:  June 14th.

 

        15                CHAIRMAN PABLOS:  And that was a public

 

        16  meeting.

 

        17                MS. BIJANSKY:  Correct.

 

        18                CHAIRMAN PABLOS:  Which was posted.

 

        19                MS. BIJANSKY:  Right.

 

        20                CHAIRMAN PABLOS:  Properly posted?

 

        21                MS. BIJANSKY:  Yes, sir.

 

        22                CHAIRMAN PABLOS:  Any other questions

 

        23  before we get into the public comment section?

 

        24                VICE-CHAIRMAN EDERER:  Did you receive

 

        25  any response from either July 20th or the August 2nd?
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         1                MS. BIJANSKY:  The only response I've

 

         2  received from anyone in this process was, when I sent

 

         3  the hearing notice to Mr. Blackmer, I sent it by

 

         4  e-mail, which is allowed under the SOAH rules with

 

         5  agreement.  And I said "I'm e-mailing this to you.

 

         6  Please let me know if that's okay.  Otherwise, I'll put

 

         7  a copy in the mail to you tomorrow."  He responded,

 

         8  saying "E-mail is fine this time.  In the future let's

 

         9  send everything by mail to be sure everyone receives

 

        10  everything," which was sort of moot because there

 

        11  wasn't really anything further other than the motion

 

        12  for summary disposition, which I did mail.

 

        13                VICE-CHAIRMAN EDERER:  That was mailed.

 

        14                MS. BIJANSKY:  Uh-huh.

 

        15                VICE-CHAIRMAN EDERER:  Okay.

 

        16                CHAIRMAN PABLOS:  Okay.  Will you --

 

        17                MS. BIJANSKY:  Actually, I misspoke.  It

 

        18  was the motion for summary disposition that I e-mailed

 

        19  and then that conversation ensued.

 

        20                CHAIRMAN PABLOS:  Will you stand by in

 

        21  case we have other questions, please?

 

        22                MS. BIJANSKY:  Yes, sir.

 

        23                CHAIRMAN PABLOS:  Okay.  So any other

 

        24  questions, Commissioners, before starting?

 

        25                Okay.  So we'll have -- we have some
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         1  folks who have signed up to speak.  I have Berry

 

         2  Madden.

 

         3                MR. MADDEN:  Good morning.  And thank you

 

         4  for allowing me to speak today.

 

         5                It's been quite awhile since I've been

 

         6  before the Commission.  I was the president of the

 

         7  Texas Quarter Horse Association in 2000, I believe, and

 

         8  was very active in the industry many years ago.  A

 

         9  little history behind this --

 

        10                CHAIRMAN PABLOS:  Mr. Madden, please

 

        11  state who you represent.

 

        12                MR. MADDEN:  Yes, sir.  I represent

 

        13  Longhorn Downs.  Myself, Bryan Brown, and Joe Archer

 

        14  were the original three guys who purchased the stock of

 

        15  Longhorn Downs back years ago.  We came before the

 

        16  Commission several times.  Everyone was approved.  The

 

        17  transfer was approved.  Just a little bit of history

 

        18  involved in it.

 

        19                We brought -- at one point in time we

 

        20  brought Billy Bob in and he brought in Mr. Alameel and

 

        21  they were trying to purchase the -- and actually did

 

        22  purchase the stock of Longhorn Downs, leaving us an

 

        23  override in the profits of the -- of Longhorn Downs.

 

        24                That deal went a little sideways at one

 

        25  point in time.  We came back before the Commission and
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         1  asked for the license to be transferred to KTAG.  And

 

         2  that was approved.

 

         3                I'd like to apologize, first of all, for

 

         4  us coming before you today because, unfortunately, I'm

 

         5  not in the mainstream of everything that's going on and

 

         6  I wasn't aware, unfortunately, of some of the things

 

         7  that are happening.  Once I was made aware of the

 

         8  situation and where we were, I got -- myself, Bryan

 

         9  Brown, Joe Archer had a conference call about trying to

 

        10  keep our license and save our license.

 

        11                We've had -- to the best of my knowledge,

 

        12  Mr. Brown has had contact with Cliff Thomas.  Cliff

 

        13  Thomas has agreed to transfer the stock back to us,

 

        14  back to Longhorn Downs.  We're currently working with

 

        15  Mr. Alameel, trying to get a resolution with him.

 

        16                But what we come before you today is

 

        17  because of the -- some of us weren't aware of what's

 

        18  going on.  I, unfortunately, was behind the eight

 

        19  ball.  We can save this deal.  We can still make it

 

        20  work.  We just need a little bit of extra time.

 

        21                I don't see that the Commission can be

 

        22  negatively affected by that because I think by our next

 

        23  meeting, we can have the fees completely brought

 

        24  current and the license back in good standing and would

 

        25  have already done so if we would have had a little bit
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         1  prior knowledge.

 

         2                So I apologize for that.  I apologize for

 

         3  not being involved.  But I think if you'll just give us

 

         4  a little bit more time, we can save the license and we

 

         5  can save this and hopefully move forward.

 

         6                CHAIRMAN PABLOS:  How were you made aware

 

         7  of this meeting?

 

         8                MR. MADDEN:  I got an e-mail -- of this

 

         9  meeting?

 

        10                CHAIRMAN PABLOS:  Or of this situation.

 

        11                MR. MADDEN:  Last week I received an

 

        12  e-mail that this was going to be on the agenda.  At

 

        13  that point in time I started -- my first phone call was

 

        14  to Bryan Brown and he got Mr. Archer on the phone and

 

        15  the three of us talked.

 

        16                And, you know, some -- some of the people

 

        17  believe it's not worth keeping and moving forward.

 

        18  However, I'm not one of them.  I've been a proponent of

 

        19  Texas horse racing for the last 25 or 30 years.  I

 

        20  think the horse industry is a major, major thing that

 

        21  we need to continue in the State of Texas.  And I'm

 

        22  here to try to do everything I can.

 

        23                I want to keep the license.  I want to

 

        24  continue to be a part of the license.  And again, with

 

        25  the extra time, we'll be able to do what we need to do
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         1  to get the Commission their money and get the license

 

         2  back in good standing.

 

         3                CHAIRMAN PABLOS:  Any questions,

 

         4  Commissioners?

 

         5                COMMISSIONER ABER:  Thomas is going to

 

         6  transfer the ownership to you all.

 

         7                MR. MADDEN:  Yes, sir.

 

         8                COMMISSIONER ABER:  And who is "you

 

         9  all"?

 

        10                MR. MADDEN:  Well, there's -- Bryan maybe

 

        11  can speak.  We have several small minority owners, but

 

        12  primarily it's Joe Archer, Bryan Brown, and myself, is

 

        13  the majority owners.

 

        14                COMMISSIONER ABER:  But he's transferring

 

        15  it to Longhorn Downs and I thought that he was the one

 

        16  that owned Longhorn Downs, Cliff Thomas.

 

        17                MR. MADDEN:  He owned the stock of

 

        18  Longhorn Downs.  It was transferred to him.

 

        19                COMMISSIONER ABER:  And this

 

        20  Dr. Alameel?

 

        21                MR. MADDEN:  Yes, sir.

 

        22                COMMISSIONER ABER:  What is the deal

 

        23  there?

 

        24                MR. MADDEN:  Well, he was the original

 

        25  person that we had sold the license to.  We were in
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         1  litigation.  We have contacted Mr. Alameel's

 

         2  attorneys.  They're here today.  Unfortunately, he's

 

         3  out of the country.  But we feel at this point that

 

         4  we'll be able to come to a resolution with them and be

 

         5  able to put that lawsuit aside.

 

         6                COMMISSIONER ABER:  So Mr. Alameel was

 

         7  the one that brought the original suit against you

 

         8  all?

 

         9                MR. MADDEN:  He brought the original suit

 

        10  against us, I believe.  And Bryan might could speak to

 

        11  that a little bit better, these attorneys back here

 

        12  behind me.  He brought the original suit because we

 

        13  tried to take the license back from him for

 

        14  nonperformance.

 

        15                COMMISSIONER ABER:  Okay.

 

        16                VICE-CHAIRMAN EDERER:  When was the

 

        17  original suit brought?  Four or five years ago?

 

        18                MR. MADDEN:  Yes, sir.  Maybe even

 

        19  longer.

 

        20                VICE-CHAIRMAN EDERER:  And what makes you

 

        21  think you're going to be able to get together with

 

        22  Alameel now?

 

        23                MR. MADDEN:  You know, a lot of water has

 

        24  gone under the bridge.

 

        25                VICE-CHAIRMAN EDERER:  A lot.
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         1                MR. MADDEN:  A whole lot.  I think -- I

 

         2  think cooler heads have prevailed with all the

 

         3  litigation, all the money that's been spent.  I can't

 

         4  sit here today and guarantee that will be done,

 

         5  although with the conversations that we've had with the

 

         6  attorneys for Mr. Alameel, I feel very comfortable that

 

         7  once we sit down and get in front of each other that

 

         8  we'll be able to get our differences resolved.

 

         9                CHAIRMAN PABLOS:  Any other questions,

 

        10  Commissioners?

 

        11                VICE-CHAIRMAN EDERER:  This matter has

 

        12  been pending since July, I mean, this part of it.

 

        13  Since June actually.

 

        14                MR. MADDEN:  Yes, sir.

 

        15                VICE-CHAIRMAN EDERER:  Why are we just

 

        16  now hearing from anybody?

 

        17                MR. MADDEN:  Well, I think because all of

 

        18  the -- you know, the correspondence was being sent to

 

        19  Mr. Thomas and I haven't had any conversations with

 

        20  Mr. Thomas --

 

        21                CHAIRMAN PABLOS:  Does Mr. Brown

 

        22  represent you?

 

        23                MR. MADDEN:  Mr. Brown is a part of our

 

        24  partnership.

 

        25                CHAIRMAN PABLOS:  So you're saying
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         1  Mr. Brown had no knowledge of this?

 

         2                MR. MADDEN:  No.  I don't know what

 

         3  Mr. Brown -- I think he -- yes, sir.

 

         4                CHAIRMAN PABLOS:  Mr. Brown, will you

 

         5  please come up?

 

         6                Bryan, did you have any knowledge of this

 

         7  when this was first brought to the Commission's

 

         8  attention?

 

         9                MR. BROWN:  Absolutely.  And if I could,

 

        10  I wouldn't mind providing a little more background on

 

        11  not only the past three or four months but the prior

 

        12  time period and how we've kind of gotten to this

 

        13  situation we're in because I know some of the

 

        14  Commissioners haven't been involved with this quite as

 

        15  long as others.

 

        16                So if it pleases the Commission, I

 

        17  wouldn't mind giving a little more background.  And it

 

        18  follows a bit with what Mr. Madden was saying.

 

        19                CHAIRMAN PABLOS:  I'm just not interested

 

        20  in delving into all the litigation issues.  I mean,

 

        21  right now we have a license holder who has indicated to

 

        22  us that they were not going to not only pay what is

 

        23  owed but pay in the future.  We have referred this

 

        24  matter to SOAH.  SOAH has come with their

 

        25  recommendation.  And now here we are.
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         1                You know, the whole issue with

 

         2  Dr. Alameel and the ownership of the groups, I mean, to

 

         3  me, that's irrelevant at this point.  You know, we've

 

         4  notified you, Bryan, as a representative.  We have

 

         5  issued all notices that have been required.  And I

 

         6  don't appreciate being put in this situation at the

 

         7  11th hour, you know, having you, sir, come to us and

 

         8  tell us that you hadn't heard about this and that

 

         9  Dr. Alameel has been out of town and all these

 

        10  excuses.

 

        11                MR. BROWN:  I did not say that, sir.  I

 

        12  did know about it.  I absolutely knew about it.  But

 

        13  let me -- if I could explain.

 

        14                CHAIRMAN PABLOS:  Go ahead.

 

        15                MR. BROWN:  So just to make sure

 

        16  everything is clear, as Mr. Madden said, I was an

 

        17  original partner, still am, in the Austin Jockey Club

 

        18  who sold the stock in Longhorn Downs, first attempted

 

        19  to sell it to Dallas City Limits and then subsequently

 

        20  sold it to KTAGS Downs.  Litigation -- and I won't go

 

        21  into details on the litigation.  Litigation by Dallas

 

        22  City Limits then ensued.  That's been about a five- or

 

        23  six-year period of time that that's happened.

 

        24                At the present time the stock of Longhorn

 

        25  Downs is held by basically the Court in Houston.  It is
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         1  in the registry of the Court.  The stock cannot be

 

         2  acted upon by any party, whether it's KTAGS or Dallas

 

         3  City Limits or the Austin Jockey Club.  We're all

 

         4  powerless to do much of anything about that stock.

 

         5                The Commission recognizes KTAGS Down

 

         6  Holding Company, LLC, as the rightful owner of that

 

         7  stock; and so for the past several years, KTAGS has

 

         8  represented Longhorn Downs as the owner and the

 

         9  Commission has acknowledged that.

 

        10                I've been a consultant of KTAGS for all

 

        11  that period of time.  Yes, I was noticed for KTAGS.  My

 

        12  allegiance at that point in time was to KTAGS.  And

 

        13  I've continued to represent them until today.

 

        14                So, yes, we were notified.  I did pass

 

        15  along the notifications to the Austin Jockey Club, to

 

        16  Mr. Archer.  So the whole world -- we cannot argue that

 

        17  we weren't notified.  The whole world and our world was

 

        18  notified and we had due time to do something.

 

        19                What wasn't able to happen, however, is

 

        20  for us to get together with Dr. Alameel and his group.

 

        21  Quite frankly, none of us thought it was possible.  We

 

        22  were continuing to litigate this matter.  There's a

 

        23  Supreme Court case appeal that's being dealt with from

 

        24  a Dallas District Court case and then there's the

 

        25  Houston case involving the actual stock itself in
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         1  District Court.  So we weren't able to move forward

 

         2  with any kind of proposal to you, the Commission, with

 

         3  the litigation going on.

 

         4                We were able -- and quite frankly, I

 

         5  think that the agenda item scared everybody enough to

 

         6  drop swords and get together last week.  And I've had

 

         7  great conversations with Snapper Carr, who's been in

 

         8  contact with Dr. Alameel, who is out of the country and

 

         9  has been out of the country since June, which

 

        10  complicates our ability to get things done.

 

        11                All we're asking right now is to allow

 

        12  you -- or allow us to come back to you at the next

 

        13  meeting with a plan.  You can reject that plan.  I can

 

        14  tell you that part of that plan will be to bring all

 

        15  the past due fees, whatever it is in February at that

 

        16  point in time, current.

 

        17                We want to build a racetrack.  We have a

 

        18  group including Dr. Charles Graham, who's in the Austin

 

        19  Jockey Club partnership, Mr. Madden, and others that

 

        20  want to build a racetrack.  You know, where that would

 

        21  be, who the exact group it would be, we need to come

 

        22  back to you with the details of that in February.

 

        23                We have no illusions about gaming.  It's

 

        24  not going happen this session.  It probably won't

 

        25  happen maybe in my lifetime.  But we want to build a
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         1  racetrack.  So we just want the opportunity to come

 

         2  back in February.

 

         3                The question came up why don't you just

 

         4  ask for a new license to be issued.  That would involve

 

         5  the Commission opening up an application period.  If

 

         6  there's competing interests, competing applicants, it

 

         7  would be a matter that would go to SOAH.  I've been

 

         8  through that before.  It takes a year.  It costs a lot

 

         9  of money, upwards of a million dollars in legal fees

 

        10  for each party, I think, in the last case.  It takes up

 

        11  a lot of the Commission's time.  And meanwhile, you're

 

        12  not getting paid any license fees through the Longhorn

 

        13  Downs Class 2 license.

 

        14                So we just ask that you allow us to come

 

        15  back in February, if that's the next Commission

 

        16  meeting, present a plan to you, and hopefully it's

 

        17  something that you're agreeable to.  If not, you can

 

        18  move on with the revocation.  And that's all.

 

        19                CHAIRMAN PABLOS:  Any questions,

 

        20  Commissioners?

 

        21                MR. BROWN:  I don't know if I provided

 

        22  too much detail or not enough.  Just please let me

 

        23  know.

 

        24                CHAIRMAN PABLOS:  Mr. Steen?

 

        25                COMMISSIONER STEEN:  Are you gentlemen --
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         1  are you -- are you proposed purchasers of this or are

 

         2  you -- are you currently involved in Longhorn Downs

 

         3  now?  I'm confused as to what you're before us

 

         4  representing.

 

         5                MR. BROWN:  Sure.  So just so I'm not

 

         6  getting crossways with any of the entities, I'm

 

         7  representing myself.  I think Mr. Madden is probably,

 

         8  in actuality -- I know he said Longhorn Downs, but he's

 

         9  representing himself.  He wants to be with Dr. Graham,

 

        10  myself, Dr. Alameel in some fashion, part of a group

 

        11  that comes to you in February with a plan to move

 

        12  forward with the acquisition of the license, of the --

 

        13  excuse me, of the stock in Longhorn Downs, dropping all

 

        14  the litigation that has occurred to date, which is

 

        15  another big benefit, I think, to everyone because,

 

        16  unfortunately, this is a -- the litigation is a cloud

 

        17  that probably won't go away.  And Mr. Carr, who's here

 

        18  representing Dr. Alameel, can talk to that.  But that

 

        19  would have to go away or else none of us are going to

 

        20  want to be involved.  We're not going to get involved

 

        21  in a license that's clouded by litigation.

 

        22                But I'm here representing myself.  In the

 

        23  past I have been the consultant who's been in front of

 

        24  you representing KTAGS.

 

        25                COMMISSIONER STEEN:  Okay.
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         1                CHAIRMAN PABLOS:  Anyone else?

 

         2                Thank you, gentlemen.

 

         3                VICE-CHAIRMAN EDERER:  But hang around.

 

         4                MR. BROWN:  We're not going anywhere.

 

         5                CHAIRMAN PABLOS:  I have Rob Werstler

 

         6  signed up to speak.

 

         7                MR. WERSTLER:  Good morning again,

 

         8  Mr. Chairman, Commissioners.  Rob Werstler with Texas

 

         9  Quarter Horse Association.

 

        10                We would just ask you to grant the 90-day

 

        11  extension.  It appears to me that it behooves the

 

        12  industry, it's best for the industry, for not another

 

        13  license to go away, to see if they can come back with a

 

        14  viable plan to keep this license viable.  Also it's

 

        15  important to the funding of the Commission.

 

        16                But on a personal note, I would like to

 

        17  say I've known Berry Madden for almost 20 years.  He's

 

        18  a man of his word.  And if he says he'll do something,

 

        19  he's going to do it.

 

        20                And I'll answer any questions that you

 

        21  may have.

 

        22                VICE-CHAIRMAN EDERER:  But he obviously

 

        23  doesn't have any control.  For five years it's been a

 

        24  mess.  What makes anybody think in the next 90 days

 

        25  they're going to put this Humpty Dumpty back together?
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         1  It ain't going to happen.

 

         2                MR. WERSTLER:  That's why we feel so

 

         3  positive because, as Mr. Madden stated, he was our

 

         4  president in 2000, so --

 

         5                VICE-CHAIRMAN EDERER:  But you've got

 

         6  Alameel out there who likes to file lawsuits.

 

         7                MR. WERSTLER:  I believe his attorney is

 

         8  here, so he may --

 

         9                VICE-CHAIRMAN EDERER:  I understand.  And

 

        10  we're looking forward to hearing from him.

 

        11                CHAIRMAN PABLOS:  Rob, I have a

 

        12  question.

 

        13                MR. WERSTLER:  Yes, sir.

 

        14                CHAIRMAN PABLOS:  So this license, what

 

        15  county is it anchored in?

 

        16                MR. WERSTLER:  I believe it's Travis.

 

        17  It's around up there in the bend right off 130

 

        18  before --

 

        19                CHAIRMAN PABLOS:  So you're saying that

 

        20  it's good for you --

 

        21                MR. WERSTLER:  Creedmoor.

 

        22                CHAIRMAN PABLOS:  It would be good for

 

        23  you to have two tracks in Travis County?

 

        24                MR. WERSTLER:  I think Travis County

 

        25  would be much better than two in Laredo, and we had two
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         1  in Laredo up until this morning.  So I think especially

 

         2  since they're both Class 2's, normally Manor Downs

 

         3  wanted to run small race meets, so if you had -- I

 

         4  think Travis County could definitely support two small

 

         5  race meets.

 

         6                CHAIRMAN PABLOS:  Any other questions,

 

         7  Commissioners?

 

         8                COMMISSIONER ABER:  You know, how much

 

         9  money have they spent on the license since this has

 

        10  been in court?  I don't think they've really had the

 

        11  opportunity to do anything while they're in court.  And

 

        12  it's still not settled.  I don't think it would hurt

 

        13  anything to give them another 90 days and all the money

 

        14  and us get the -- us get the fees if they're willing to

 

        15  pay the fee.  Are you all willing -- are they willing

 

        16  to pay the fees?

 

        17                UNIDENTIFIED SPEAKER:  Yes, sir.

 

        18                CHAIRMAN PABLOS:  They should have

 

        19  brought a check today to --

 

        20                COMMISSIONER ABER:  Now?

 

        21                VICE-CHAIRMAN EDERER:  Or in 90 days?

 

        22  Let's wait.  He can't answer that right now.

 

        23                CHAIRMAN PABLOS:  Yeah.  Any questions of

 

        24  Rob?  Any other questions?

 

        25                Okay.  Thank you.
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         1                I have Snapper Carr signed up.

 

         2                MR. CARR:  Mr. Chairman, members of the

 

         3  Commission, my name is Snapper Carr.  I'm a consultant

 

         4  and attorney here in Austin, Texas, representing Dallas

 

         5  City Limits, LLC, which is also the principal owner,

 

         6  Dr. David Alameel.

 

         7                Thank you for the time today and thank

 

         8  you for a moment.  I think some of the questions that

 

         9  are raised here highlight the very things that I over

 

        10  the years have had the chance -- we started in on this

 

        11  in 2011 was my firm's involvement with this matter.  We

 

        12  had a fairly significant hearing of this Commission

 

        13  that was the first time I testified before you February

 

        14  7th of 2012.  That's when the current ownership or the

 

        15  license holder was transferred to KTAGS.

 

        16                At that time we were here in opposition

 

        17  to that because there was pending litigation.  My

 

        18  client has received a Trial Court judgment.  We had an

 

        19  appeals court that we were waiting on.  Our request at

 

        20  that time was to wait because there was confusion that

 

        21  would prevent us from effectively moving forward at

 

        22  that time.

 

        23                Your counsel, Mr. Fenner, and others at

 

        24  that time rightfully noted that this transfer could

 

        25  occur, but it would occur taken subject to the
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         1  contractual rights that the Court established for

 

         2  Dallas City Limits.

 

         3                I then came back to you -- and I thank

 

         4  you for indulging me on this because I think it's to

 

         5  the heart of why -- it will kind show you where we're

 

         6  at and why it's been hard moving forward.

 

         7                The Fifth Court of Appeals, the Dallas

 

         8  Court of Appeals, then issued a statement and this

 

         9  Commission actually intervened in that matter and

 

        10  before the Supreme Court and briefed on certain topics

 

        11  and they spoke to what your transfer to KTAGS was.  And

 

        12  that was an approval of a license change and it was

 

        13  subject to the contractual ownership rights that this

 

        14  Commission could not interfere with at that time.  And

 

        15  that was clearly stated.

 

        16                That then went to the Supreme Court.  The

 

        17  Supreme Court has since validated that opinion, sent it

 

        18  back to the Trial Court.  A final judgment was entered

 

        19  for my client.  Attorneys' fees of some $650,000 were

 

        20  awarded to him.  It went back to the Supreme Court.  We

 

        21  were again affirmed by the Texas Supreme Court.  And

 

        22  literally, we are now at the 11th hour.  The last

 

        23  scintilla of litigation that could be had in this

 

        24  matter is being finalized and that was a motion for

 

        25  rehearing before the Texas Supreme Court.
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         1                They've asked for another briefing.  It

 

         2  is our strong opinion that the Supreme Court, as they

 

         3  have done in the past, will reject that motion and we

 

         4  will be done.  We will then all be before you with the

 

         5  ownerships and contractual ownership rights clearly

 

         6  established amongst the parties.

 

         7                It has been hard to move forward with

 

         8  anything while you had litigation pending.  In essence,

 

         9  we had viewed this kind of as an abatement period.  But

 

        10  now we do have clarity as to that ownership.

 

        11                My client has stated -- I've visited with

 

        12  him when he's overseas -- that he does have a desire to

 

        13  bring this fee up to current and to continue those

 

        14  payments and to work with the Austin Jockey Club

 

        15  members that remain to bring -- not only to get this

 

        16  current, but to move this forward so it is no longer an

 

        17  inactive license.

 

        18                My client has spent millions of dollars

 

        19  in furtherance of this license and for ownership of

 

        20  it.  And we strongly understand the desire for

 

        21  resolution and to somewhat take this off the plate.  I

 

        22  would respectfully submit to you that simply voting to

 

        23  invalidate this license today will not bring closure

 

        24  for this Commission nor my client or any of the other

 

        25  parties involved.
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         1                CHAIRMAN PABLOS:  What does that mean?

 

         2                MR. CARR:  If this client -- I mean, I

 

         3  won't speculate.  But as I've stated, my client has

 

         4  invested millions of dollars, was not noticed from a

 

         5  legal perspective at SOAH, received no notice.  From

 

         6  your days, Mr. Chairman, on the Public Utility

 

         7  Commission, you will know that SOAH defaults to

 

         8  inclusion of all necessary parties with notice.

 

         9                This Commission was aware of that legal

 

        10  standing as noted in the transcript from February of

 

        11  2012, the lawyers involved with all sides.  We simply

 

        12  did not receive official legal notice of a proceeding

 

        13  that would subject the license -- we would have

 

        14  provided testimony.  There was no hearings that

 

        15  occurred in that matter.  It was done, as your counsel

 

        16  noted, on summary disposition, which means it was all

 

        17  done via paper passing hands between lawyers at the

 

        18  administrative agency.

 

        19                We see no downside for this Commission --

 

        20  I would echo the comments of the Commissioner, that we

 

        21  see no downside for delaying us to try to get this

 

        22  moved forward.  All the parties understand the

 

        23  consequences of not coming together at this juncture.

 

        24  And we believe there is a path forward, especially now,

 

        25  given that the litigation has come to a conclusion with
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         1  regards to the ownership issues and a willingness of

 

         2  the parties to find a path not only to get this brought

 

         3  current but to advance it and move it forward for the

 

         4  betterment of the state and the industry as a whole and

 

         5  certainly the parties that have been stakeholders in

 

         6  this matter.

 

         7                VICE-CHAIRMAN EDERER:  Did I

 

         8  misunderstand you?  I thought you said that it was

 

         9  still pending before the Supreme Court.

 

        10                MR. CARR:  There is a motion for

 

        11  rehearing on their decision that they've already

 

        12  rendered, which was to affirm the Fifth Court of

 

        13  Appeals and the Trial Court judgment that's been

 

        14  entered.  So as we sit today, the Supreme Court has

 

        15  spoken on this matter, although one of the parties,

 

        16  KTAGS, filed a motion for a rehearing to see if that

 

        17  could be reopened.

 

        18                VICE-CHAIRMAN EDERER:  So it's not

 

        19  settled.

 

        20                MR. CARR:  It is settled in our mind in

 

        21  that we have a --

 

        22                VICE-CHAIRMAN EDERER:  But it's not

 

        23  settled legally.  It's still a mess.

 

        24                MR. CARR:  We see this as being at the

 

        25  end of a very long litigation process that started from
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         1  the entering of a contract and --

 

         2                VICE-CHAIRMAN EDERER:  So now, after all

 

         3  of these years and all these millions of dollars that

 

         4  everybody has spent, now you all are going to say

 

         5  Kumbaya and go happily off together as partners?  Is

 

         6  that what you're telling me?

 

         7                MR. CARR:  We're going to sit down -- now

 

         8  that the Supreme Court has affirmed, in an order, a

 

         9  Fifth Court of Appeals decision and a jury trial

 

        10  decision in favor of my client, that they have the

 

        11  ability to sit down and say we have enough clarity now

 

        12  to come up with a plan to move this forward and the

 

        13  parties are comfortable enough to enter into that

 

        14  agreement, yes, sir.

 

        15                VICE-CHAIRMAN EDERER:  It seems like to

 

        16  me, Snapper, that you've won everything that you've

 

        17  gone after in this case.

 

        18                MR. CARR:  In the -- in the litigation

 

        19  system, yes, sir.

 

        20                VICE-CHAIRMAN EDERER:  Yes.  And now

 

        21  you -- in your opinion then, it seems to me that you

 

        22  own that license.

 

        23                MR. CARR:  It was the opinion of the

 

        24  Courts that looked at this that my client owns the

 

        25  contractual rights to the license currently held by
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         1  Longhorn Downs.

 

         2                VICE-CHAIRMAN EDERER:  So what do you

 

         3  want all these other people for?  You've -- for five

 

         4  years you've been trying to get rid of them and now all

 

         5  of a sudden you want them all as your partners?

 

         6                MR. CARR:  Austin Jockey Club has always

 

         7  been a partner to this matter.  There hasn't -- that

 

         8  hasn't been in dispute.  They are currently the named

 

         9  party to Longhorn Downs.  And so that hasn't been in

 

        10  dispute.  And it very well could be that my client

 

        11  sells his interest.

 

        12                I won't speculate as to what the plan

 

        13  looks forward that we bring forward to you to advance

 

        14  it, but what I can put on the record for you today is

 

        15  my client is committed to bringing the fees up.  He was

 

        16  unaware that this amount was due or not going to be

 

        17  paid.  And we also want to bring a path forward to

 

        18  advance this license in its entirety, not just to get

 

        19  the fees paid.

 

        20                CHAIRMAN PABLOS:  Mark, I have a

 

        21  question.  Would the proposed new owner have to go

 

        22  through approval as a license holder?

 

        23                MR. FENNER:  Yes, sir.  Under the act,

 

        24  each transaction that involves an acquisition or a

 

        25  transfer of a pecuniary interest of an association must
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         1  receive prior approval from the Commission.  So before

 

         2  Dallas City Limits acquired any interest in the

 

         3  license, it would have to receive approval from you.

 

         4                MR. CARR:  We would agree with that.

 

         5                CHAIRMAN PABLOS:  Any other questions,

 

         6  Commissioners?

 

         7                VICE-CHAIRMAN EDERER:  So if they had a

 

         8  new license, they'd have to do the same thing.

 

         9                MR. FENNER:  Yes, sir.

 

        10                VICE-CHAIRMAN EDERER:  I have one

 

        11  question for you as far as notice is concerned.

 

        12  Mr. Carr did raise the issue that he had not been given

 

        13  any notice.

 

        14                MR. FENNER:  Yes, sir.  It's our view

 

        15  that since the Commission has never approved their

 

        16  acquisition or a transfer of any pecuniary interest to

 

        17  Dallas City Limits that the only parties that could

 

        18  have an ownership interest and were, in fact, parties

 

        19  were the KTAGS and the Austin Jockey Club entities.

 

        20  And you've heard that the KTAGS group was notified

 

        21  through Mr. Blackmer.  Mr. Brown has acknowledged

 

        22  actual notice of the proceedings.  So the parties have

 

        23  been notified.

 

        24                MR. CARR:  We appreciate that fact.  This

 

        25  Commission was well aware, I think evident by the
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         1  discussion, of the long history that Dallas City Limits

 

         2  has had.  Respectfully, again, it's not only a matter

 

         3  of the notice we would have received by this

 

         4  Commission, but the failure to receive notice in any

 

         5  SOAH proceeding.  And again, that's a matter that we

 

         6  would have issue with on a go-forward basis, that this

 

         7  is something that is of significance.

 

         8                We certainly understand, again, the

 

         9  position that the Commission is in and the desire to

 

        10  see resolution of this.  There is no one that has more

 

        11  desire to see this resolved than our client.  This has

 

        12  been years and, again, millions of dollars that have

 

        13  been invested in a dispute at this point and we would

 

        14  like to see it move into something positive not only

 

        15  for the industry, this Commission, and the parties

 

        16  involved.  And we think we can do that.

 

        17                Again, we understand the downside if

 

        18  we're unable to do that by the time we come to your

 

        19  next meeting.  I think we all are going into this with

 

        20  eyes wide open, to your point, Commissioner, about the

 

        21  difficulties of reaching a final conclusion.  I think

 

        22  this will help drive that conclusion.  At the same time

 

        23  we don't see the downside in extending that period at

 

        24  this juncture.

 

        25                CHAIRMAN PABLOS:  So you're saying that
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         1  you need extra time to come to some resolution.  What

 

         2  does success look like?  I mean, objectively, what does

 

         3  that mean?

 

         4                MR. CARR:  A plan to move the license

 

         5  forward to become a fully functional racing facility

 

         6  and knowing who the parties are, with clarity, at that

 

         7  time.  I believe by the time we get here, the final --

 

         8  I can't make any guarantees for our Supreme Court

 

         9  neighbors nearby, but we would expect that the final

 

        10  pieces of even any outstanding motions might be

 

        11  resolved by that period as well.

 

        12                COMMISSIONER ABER:  Mr. Chairman, I'd

 

        13  like to say I don't see why it would hurt to postpone

 

        14  this or we're going to be in -- the way SOAH handled

 

        15  this, we're going to be in some difficulties, I think.

 

        16  So what do you think?

 

        17                CHAIRMAN PABLOS:  Well, I'm certainly not

 

        18  inclined to table this.  You know, if you believe that

 

        19  you didn't receive notice properly, well, you know, let

 

        20  it be.  I think, you know, we, from our end -- I can't

 

        21  speak for SOAH, but I think I'm pretty convinced that

 

        22  we did what we needed to do.  I certainly understand

 

        23  the situation you're in and your client is in.  But

 

        24  I'll leave it to the Commission to decide, you know,

 

        25  what it wants to do by bringing this up for a vote.
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         1                So any other questions?

 

         2                MS. LEON:  Let me ask you, is this --

 

         3  this location of this Longhorn Downs, is this in Travis

 

         4  County?

 

         5                MR. CARR:  It's in Travis.  Currently the

 

         6  KTAGS group asked for it to be sited in the Creedmoor

 

         7  area.  And the Commission approved that.

 

         8                MS. LEON:  And we just approved something

 

         9  in Travis County.  Is that correct?

 

        10                MR. CARR:  And I took note of the

 

        11  discussion of the previous and the discussion of the

 

        12  financial aspect.  My client stands here today, with me

 

        13  representing him, willing to help bring this Commission

 

        14  up to date on the fees that are owed and on a

 

        15  go-forward basis to have those quarterly fees paid to

 

        16  this Commission and to the industry for the benefit of

 

        17  the industry as well.  Obviously, if the license is

 

        18  revoked, I think your chances of seeing any dollars

 

        19  from this will be next to none.

 

        20                MS. NORTH:  Mr. Chairman, I have a

 

        21  question.

 

        22                CHAIRMAN PABLOS:  Yes, ma'am.

 

        23                MS. NORTH:  Someone said earlier that

 

        24  Joseph Archer knew about the SOAH proceedings.

 

        25                MR. CARR:  I can't -- I can't speak to
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         1  anybody other than Dr. Alameel and Dallas City Limits.

 

         2  We have no involvement.  I will say there are other

 

         3  lawyers that have handled -- and a very large law firm

 

         4  here in Texas that has offices throughout the state

 

         5  that represents them in the litigation.  They also

 

         6  received no notice.  They practice regularly before

 

         7  SOAH and in Travis County District Court and an

 

         8  administrative practice and received no notice as

 

         9  well.

 

        10                And to that end, we understand this moved

 

        11  quickly; but again, we see no downside in allowing

 

        12  something that this Commission has clearly known since

 

        13  2012, at a minimum, has been in outstanding

 

        14  litigation.

 

        15                MS. NORTH:  According to the Texas

 

        16  Secretary of State's website, Joseph Archer is the

 

        17  registered agent for Longhorn Downs.  Is that not

 

        18  correct?

 

        19                MR. CARR:  I can't speak to the Longhorn

 

        20  Downs matter.  Other representatives that are here

 

        21  might be better to ask.

 

        22                MR. FENNER:  I'm going to address a

 

        23  little bit the notice to Mr. Archer.  I can tell you

 

        24  that I talked to Joe Archer on July 7th and notified

 

        25  him by telephone of the referral of the license to SOAH
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         1  for nonrenewal proceedings.  I can tell you that on

 

         2  July 21st we mailed a copy of the demand letter and a

 

         3  draft notice of the administrative hearing to

 

         4  Mr. Archer.  We sent that by e-mail.

 

         5                Once the SOAH granted the motion for

 

         6  summary disposition and sent us that notice, I left

 

         7  voice messages for both him and for Joe -- and for

 

         8  Bryan Brown.  I did not receive a call back from

 

         9  Mr. Archer.

 

        10                MR. CARR:  Mr. Chairman, if I may maybe

 

        11  put one other offering on the table here to -- we're

 

        12  asking for a delay to your next meeting, which, in

 

        13  effect, I guess, counts for 90 days, to get us into the

 

        14  February matter.  I mean, nothing prevents this

 

        15  Commission from uniformly accepting the proposal for

 

        16  decision and revoking the license at that time if you

 

        17  do not like what comes forward.

 

        18                CHAIRMAN PABLOS:  I'm clear on that.  I'm

 

        19  just not clear on what you intend to do in 90 days.

 

        20  It's just not clear to me.  And there's a lot of

 

        21  speculation in your comments, you know, promises to pay

 

        22  and promises -- or hopes that you would come together

 

        23  as parties.  And so there's nothing specific that's

 

        24  been stated that you would -- that we would objectively

 

        25  be able to look at and determine whether you have

 

 

 

 

�                                                               60

 

 

 

 

         1  achieved those objectives or not.

 

         2                MR. CARR:  We're sitting down with the

 

         3  other parties.  We have been in opposition to the other

 

         4  parties before this Commission, I think, at every turn

 

         5  except for one, one hearing in the last five years

 

         6  where we supported the continuation of the inactive

 

         7  license while this litigation was making its way

 

         8  through the court system.

 

         9                All parties have shown a willingness to

 

        10  put financial resources behind this, including, I think

 

        11  it's been mentioned, the 800 and some odd thousand

 

        12  dollars this Commission has received while that

 

        13  litigation has moved forward.

 

        14                If there was a belief that we weren't

 

        15  going to see some possible outcome for this, I don't

 

        16  think any of the parties would be willing to invest

 

        17  that type of resources, time, or financial commitment

 

        18  to it.

 

        19                We have a strong commitment of the

 

        20  parties now to sit down, come up with a viable plan,

 

        21  and get the license current.  Without a license to have

 

        22  that discussion, obviously I think everyone loses.  And

 

        23  again, I would be remiss if I didn't reiterate that it

 

        24  is probably not the last stop then for my client.  He

 

        25  has too much invested at this point not to review that
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         1  matter.

 

         2                CHAIRMAN PABLOS:  What is the amount due

 

         3  right now, Mark?

 

         4                MR. FENNER:  Two payments, $115,000.

 

         5  Another quarterly payment will be due the beginning of

 

         6  next month.

 

         7                CHAIRMAN PABLOS:  So perhaps as a show of

 

         8  goodwill by your client, if your client would be

 

         9  willing to pay that amount within the next seven

 

        10  business days or something fairly close to that, I

 

        11  would probably be inclined to table.  And if he's

 

        12  really serious about this, I'd like to have him, you

 

        13  know, have some skin in the game because promising to

 

        14  pay, promising to get together is not good enough for

 

        15  me, you know.

 

        16                And so perhaps -- and I'm just throwing

 

        17  this out, Commissioners.  If there's a -- if there's

 

        18  a -- you know, a gesture of goodwill at that level,

 

        19  then perhaps we -- you know, we can certainly consider

 

        20  that.  But otherwise, you know, we're just getting into

 

        21  speculation and promises that I just -- I don't even

 

        22  want to consider, for me.  And I'm speaking for

 

        23  myself.

 

        24                VICE-CHAIRMAN EDERER:  Is that possible?

 

        25                MR. CARR:  I can certainly -- again, my
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         1  client is currently out of the country and has been.

 

         2  He plans on returning, to tend to this matter, within

 

         3  the next week.

 

         4                CHAIRMAN PABLOS:  Are you able to reach

 

         5  him via cell phone maybe?

 

         6                MR. CARR:  I will certainly put this

 

         7  forward.

 

         8                I would again note, as your counsel has,

 

         9  that this Commission has heretofore not recognized any

 

        10  standing for my client.  So to now be put in the

 

        11  position of coming up with $115,000 on quick order when

 

        12  he's not even the named owner by this Commission --

 

        13                CHAIRMAN PABLOS:  But you can't have it

 

        14  both ways.

 

        15                MR. CARR:  -- is problematic.

 

        16                CHAIRMAN PABLOS:  But you can't have it

 

        17  both ways.

 

        18                MR. CARR:  But we -- that's why we have

 

        19  to sit down with who this Commission does recognize.

 

        20  And so I think there would -- let me back up.

 

        21                There's a commitment from my client.  He

 

        22  has said all along he will bring this up to speed and

 

        23  up to current.  He has not been requested to do so by

 

        24  this Commission, in writing or otherwise, to this

 

        25  point, and nor by SOAH, and was unaware of any past due

 

 

 

 

�                                                               63

 

 

 

 

         1  amounts until two weeks --

 

         2                CHAIRMAN PABLOS:  What got us to this

 

         3  point is a past due amount, correct?

 

         4                MR. CARR:  Pardon?

 

         5                CHAIRMAN PABLOS:  What got us to this

 

         6  point is the fact that the fee hasn't been paid.

 

         7                MR. CARR:  Correct.

 

         8                CHAIRMAN PABLOS:  So in my mind, if the

 

         9  fee gets paid --

 

        10                MR. CARR:  Then it's cured.

 

        11                CHAIRMAN PABLOS:  -- then we're good.

 

        12  Right?

 

        13                MR. CARR:  Yes, sir.

 

        14                CHAIRMAN PABLOS:  But I'm not willing to

 

        15  wait 90 days to figure out whether your client is

 

        16  really serious about paying it or not.  That's all.

 

        17  That's all I'm saying.

 

        18                Yes, sir.

 

        19                MR. MADDEN:  Again, Berry Madden.  Berry

 

        20  Madden.  And I am the majority stockholder in Austin

 

        21  Jockey Club.

 

        22                Unfortunately, again, there's no excuses

 

        23  for this.  I wasn't notified by Mr. Archer until last

 

        24  week.  Mr. Brown and I talked.

 

        25                I don't know what the right number is.
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         1  Mr. Alameel is out of the country.  And I'm going to

 

         2  say this, coming from a personal standpoint.  The

 

         3  problem we ran into, first of all, is we had -- you

 

         4  know, Mr. Archer was involved in this.  He was a good

 

         5  friend of mine and partner.  However, he's an

 

         6  attorney.  He's got friends that are attorneys.  And

 

         7  when you get attorneys together, sometimes things don't

 

         8  work out the way they're supposed to.  And I can only

 

         9  apologize for that, for sitting back and allowing it

 

        10  go.

 

        11                I wanted to have a meeting with

 

        12  Mr. Alameel five years ago.  It wasn't seen fit by the

 

        13  attorneys.

 

        14                I am involved.  Mr. Brown is involved.  I

 

        15  think we can get in front of Mr. Alameel.  And I'll be

 

        16  the first to tell you, if we can't get this thing done

 

        17  in two weeks, then I'll write the check myself and

 

        18  we'll come back and try to do something different.  But

 

        19  since he's out of the country, I don't know the

 

        20  timing.

 

        21                CHAIRMAN PABLOS:  So let me understand --

 

        22  wait.  Let me understand your comment.  You're saying

 

        23  that you would be willing to bring this license up to

 

        24  speed in two weeks if Dr. Alameel wouldn't?

 

        25                MR. MADDEN:  No.  I'm not saying he -- I
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         1  don't know if we can get ahold of him to try to resolve

 

         2  the -- if I can just get in front of Dr. Alameel,

 

         3  there's no doubt in my mind that we'll either come to a

 

         4  resolution --

 

         5                CHAIRMAN PABLOS:  We're not going to

 

         6  commit Dr. Alameel.

 

         7                MR. MADDEN:  Yeah.  But all I'm asking

 

         8  for is a meeting with him.  I think we can sit down.  I

 

         9  think this thing could have been worked out awhile

 

        10  ago.  We've talked now, Mr. Carr, Mr. Brown, myself.  I

 

        11  think Dr. Alameel is very willing to put all this

 

        12  behind him.  I'm very willing.  Mr. Archer is not going

 

        13  to be involved from a legal standpoint from this point

 

        14  forward.  In fact, there was a recommendation made just

 

        15  the other day for me to be the president of Austin

 

        16  Jockey Club.  I think that will be happening pretty

 

        17  quickly.

 

        18                All I'm saying is that I won't drag this

 

        19  out.  I'll make sure.  We'll sit down.  If cooler heads

 

        20  can prevail, we'll move forward with this thing.  If

 

        21  they can't, the Austin Jockey Club, we'll -- I'll write

 

        22  a check for this.

 

        23                CHAIRMAN PABLOS:  So is that a commitment

 

        24  to write a check within two weeks to bring this license

 

        25  forward by you?
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         1                MR. MADDEN:  I will either write a check

 

         2  or, if we can't get our matters resolved and it doesn't

 

         3  look like we can get it worked out, we'll throw our

 

         4  hands up and walk away from this.

 

         5                CHAIRMAN PABLOS:  So you're recommending

 

         6  that we issue a contingent --

 

         7                MR. MADDEN:  Will two weeks work?  I just

 

         8  don't know, because Mr. Alameel is out of the country.

 

         9  So that's the only thing I can't speak to.

 

        10                MR. CARR:  When I spoke to Dr. Alameel --

 

        11                CHAIRMAN PABLOS:  By the way, being out

 

        12  of the country is no excuse.  That doesn't work for

 

        13  me.  Okay?  So being out of the country is -- with

 

        14  telecommunications today, that is absolutely not an

 

        15  issue.

 

        16                MR. CARR:  Fair enough.  He has been out

 

        17  of the country for a number of months on other

 

        18  business, so the issue of notice is why that was

 

        19  brought up.  And I'm not --

 

        20                CHAIRMAN PABLOS:  That's why I'm trying

 

        21  to have some flexibility here.

 

        22                MR. CARR:  Yes, sir.  So what we -- what

 

        23  I spoke to my client about last time, one, there was a

 

        24  strong commitment to sit down with Mr. Madden and the

 

        25  folks at the Austin Jockey Club and come up with a
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         1  resolution.  He has already committed to that

 

         2  wholeheartedly, looks forward to it.  Again, that is

 

         3  made easier by the fact that we are at the end of the

 

         4  litigation that was lengthy and costly.

 

         5                I spoke to him and said I anticipated you

 

         6  all having another meeting in 30 days and so he had

 

         7  already committed that we would have the financial

 

         8  situation brought up to speed within 30 days.  I'm

 

         9  certain that two weeks would work for him as well.

 

        10  Like I said, he planned on returning within this week

 

        11  back to the U.S., so that should work.

 

        12                To be candid, though, 30 days would give

 

        13  us the time to not only get the fees and to sit down

 

        14  and have something discussed.  But regardless, there is

 

        15  a commitment from him to bring that up to speed.

 

        16                CHAIRMAN PABLOS:  What I would be willing

 

        17  to propose to my fellow Commissioners for consideration

 

        18  would be some type of a contingent order here to give

 

        19  you two weeks to pay or it revokes automatically.  I

 

        20  wouldn't be willing to go more than two weeks.  Being

 

        21  out of the country is no excuse.  If he's out doing

 

        22  other business, well, this is other business, too.  And

 

        23  so if you're willing to make that commitment today,

 

        24  then I would be willing to ask Mark to help us craft a

 

        25  motion in that regard.
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         1                And that addresses your notice issue.

 

         2  Right?  But the fact that the fee has not been paid and

 

         3  you asking us to wait 90 days to see whether your

 

         4  client will pay or not does not give me the warm and

 

         5  fuzzy that I need to be able to do what you're saying

 

         6  to do.

 

         7                MR. MADDEN:  I hate to throw one more

 

         8  wrench in this.

 

         9                CHAIRMAN PABLOS:  Go ahead.

 

        10                MR. MADDEN:  Nobody wants to hear this,

 

        11  but my daughter is getting married on November the 19th

 

        12  at Camp Lucy up here.  So my wife, unfortunately, has

 

        13  got me pretty booked for the rest of this week; in

 

        14  fact, is not real excited I was here today.

 

        15                CHAIRMAN PABLOS:  Daughters come first.

 

        16  What about three weeks?

 

        17                MR. MADDEN:  Yeah, three weeks -- if

 

        18  you'll give us two weeks after this week, I --

 

        19                CHAIRMAN PABLOS:  Are you good with three

 

        20  weeks?  So I'm only speaking for myself right now and

 

        21  I'm trying to figure out what to propose to my fellow

 

        22  Commissioners.

 

        23                Yes, sir.  I don't know who that

 

        24  gentleman was.

 

        25                MR. CARR:  That's my law partner, Curtis
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         1  L. Seidlits.

 

         2                CHAIRMAN PABLOS:  Okay.  So --

 

         3                MR. MADDEN:  I'm good with that.

 

         4                CHAIRMAN PABLOS:  You're good with that?

 

         5                MR. MADDEN:  Yes, sir.

 

         6                CHAIRMAN PABLOS:  Mr. Carr, are you good

 

         7  with that, with me proposing that to my fellow

 

         8  Commissioners?

 

         9                MR. CARR:  Yes.  And I would like to have

 

        10  one request just so we avoid any difficulty.  If

 

        11  Mr. Fenner and staff could also include us in any

 

        12  notice pertaining to questions about this as we move

 

        13  forward, that would just help us avoid any --

 

        14                CHAIRMAN PABLOS:  That's clear.

 

        15                MR. CARR:  Thank you.

 

        16                CHAIRMAN PABLOS:  Okay.  So,

 

        17  Commissioners, do you have any comments --

 

        18                VICE-CHAIRMAN EDERER:  I have a question

 

        19  for Mr. Carr.

 

        20                CHAIRMAN PABLOS:  Go ahead.

 

        21                VICE-CHAIRMAN EDERER:  Mr. Carr, you made

 

        22  a comment earlier.  You said that your client was not

 

        23  going to -- I'm not saying your exact words, but that

 

        24  he was not going to let this matter drop, that he was

 

        25  going to go forward no matter what happened.
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         1                MR. CARR:  The Administrative Procedure

 

         2  Act allows for appeal of SOAH decisions.

 

         3                VICE-CHAIRMAN EDERER:  I understand.  And

 

         4  so you're prepared to do that if need be.

 

         5                MR. CARR:  I won't speculate.  But I

 

         6  would --

 

         7                VICE-CHAIRMAN EDERER:  I understand.

 

         8                MR. CARR:  -- venture to say that it's

 

         9  logically to assume that someone is going to protect an

 

        10  asset that they've invested millions of dollars in.

 

        11                VICE-CHAIRMAN EDERER:  It's not a veiled

 

        12  threat.  I mean, it's a real possibility, is what it

 

        13  is, of course.  It's not a threat.  It's a real

 

        14  possibility.  And that's what my question was.  That is

 

        15  a real possibility that you're well aware of.

 

        16                MR. CARR:  If he asked what his legal

 

        17  avenues were, that would be the first one that came to

 

        18  mind.

 

        19                VICE-CHAIRMAN EDERER:  And next question

 

        20  for you.

 

        21                MR. MADDEN:  Yes, sir.

 

        22                VICE-CHAIRMAN EDERER:  Right now,

 

        23  apparently, all the litigation that's up there -- all

 

        24  the problems with the litigation can be solved as soon

 

        25  as the Supreme Court makes up its mind on the matter
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         1  that's pending.  Why don't you just withdraw it?

 

         2                MR. MADDEN:  Well, again, I'm not an

 

         3  attorney and we've had several attorneys representing

 

         4  us.  There was other litigation in Houston, to my

 

         5  understanding, which Austin Jockey Club prevailed on.

 

         6  So it's more than just this one decision.  We have an

 

         7  opposing Houston judge that's ruled in a different

 

         8  way.  So again --

 

         9                VICE-CHAIRMAN EDERER:  The same thing.

 

        10                MR. MADDEN:  Yeah.  So this could go

 

        11  on --

 

        12                VICE-CHAIRMAN EDERER:  All you have to do

 

        13  is just withdraw -- you know, I know the court system

 

        14  very well; and if you let them get out of something,

 

        15  they're going to do it in a second.

 

        16                MR. MADDEN:  Right.

 

        17                MR. CARR:  And that is part of the

 

        18  request we'll be making when we sit down at a meeting

 

        19  to try to resolve some of these outstanding issues.

 

        20                MR. MADDEN:  Right.  Put all this behind

 

        21  us.

 

        22                CHAIRMAN PABLOS:  So what I would

 

        23  recommend, Commissioners, if there are no other

 

        24  comments, I would recommend a two-tiered approach here,

 

        25  where we would give you three weeks to get that license
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         1  fee up to speed, including the next payment that's due,

 

         2  which is -- December?  Or what is that, Mark?

 

         3                MR. FENNER:  Yes, December 1.

 

         4                CHAIRMAN PABLOS:  I'm sorry?

 

         5                MR. FENNER:  December 1st.

 

         6                CHAIRMAN PABLOS:  Okay.  Three weeks.

 

         7  And then you'll have 90 days from today to come to this

 

         8  Commission with a plan on how to move forward, knowing

 

         9  well that you still have to deal with KTAGS.  Right?

 

        10  And that your client would still have to go through the

 

        11  same process of getting licensed.  Correct?

 

        12                MR. CARR:  Absolutely.

 

        13                CHAIRMAN PABLOS:  So, Commissioners, I

 

        14  would like to put that on the table for discussion.

 

        15  I'd like to know --

 

        16                COMMISSIONER STEEN:  I have a question.

 

        17                CHAIRMAN PABLOS:  Yes, sir.

 

        18                COMMISSIONER STEEN:  So does anyone here

 

        19  represent KTAGS or Longhorn Downs?  Is anyone here to

 

        20  talk for them?  Because I feel like they might be

 

        21  cooperating in --

 

        22                CHAIRMAN PABLOS:  No.  He said he was

 

        23  representing himself and was no longer representing

 

        24  Longhorn Downs.  That's a great question.

 

        25                MR. BROWN:  That's a great question.  I'm
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         1  not here representing KTAGS.  However, I was empowered

 

         2  to deliver the message, which is they would agree to

 

         3  the postponement of the revocation proceedings and

 

         4  agree to work with the other parties to try to work

 

         5  something out.

 

         6                COMMISSIONER STEEN:  So they're going to

 

         7  cooperate in all of this even if we don't have the

 

         8  Supreme Court matter resolved in the next two weeks is

 

         9  what they're saying?

 

        10                MR. BROWN:  I want to be real specific

 

        11  because I asked the question of Jason Blackmer and

 

        12  wanted to make sure that I didn't miscommunicate to

 

        13  you.  The specific request I had is will you support

 

        14  the request to delay the revocation to allow all the

 

        15  parties to get together and work something out.  That

 

        16  was it.  I didn't ask are you going to be cooperative,

 

        17  which is your question.

 

        18                I don't want to put words in their

 

        19  mouth.  But they did want to at least have the chance

 

        20  to have the proceeding move forward so that the

 

        21  discussions could take place.

 

        22                COMMISSIONER STEEN:  Mark, a question for

 

        23  you.  Can anyone besides KTAGS, Longhorn Downs, even

 

        24  make this payment?

 

        25                MR. FENNER:  I would encourage that only
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         1  a representative of Longhorn Downs make the payment.

 

         2  You would not want to accept a check from Dr. Alameel

 

         3  or Dallas City Limits.  You don't want to create some

 

         4  sort of equitable interest in the license that doesn't

 

         5  exist already.

 

         6                MR. BROWN:  So could I address that?

 

         7  Because that has happened in the past.  Different

 

         8  parties have made payments.  And I've worked with

 

         9  Mr. Fenner to get the agreement by the party -- in this

 

        10  case, it would be KTAGS -- to agree to allow someone

 

        11  else to make the payment.  And we have done that in the

 

        12  past.

 

        13                MR. FENNER:  We have done that in the

 

        14  past where it was presented by Dallas -- I mean, Austin

 

        15  Jockey Club, you know.

 

        16                CHAIRMAN PABLOS:  So along with the

 

        17  payment, we need some type of a written statement from

 

        18  KTAGS allowing for that payment to be made.

 

        19                MR. BROWN:  Correct.  And there is

 

        20  precedent for that.

 

        21                CHAIRMAN PABLOS:  And you're confident

 

        22  that you can get that.

 

        23                MR. BROWN:  I don't want to say that.

 

        24                CHAIRMAN PABLOS:  But remember, we're

 

        25  conditioning this --
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         1                MR. BROWN:  Without it, we won't be able

 

         2  to make the payment and none of this makes sense.  So I

 

         3  think we have no choice but to agree to that.

 

         4                CHAIRMAN PABLOS:  Commissioner Steen, are

 

         5  you satisfied?

 

         6                COMMISSIONER STEEN:  Yes.

 

         7                CHAIRMAN PABLOS:  Okay.

 

         8                MS. NORTH:  Mr. Chairman?

 

         9                CHAIRMAN PABLOS:  Okay.  So Commissioner

 

        10  North?

 

        11                MS. NORTH:  Thank you, Mr. Chairman.  I

 

        12  have a question for Mr. Carr.

 

        13                Are you willing to waive any notice

 

        14  issues if the Commission agrees to give you three weeks

 

        15  to bring the payments current?

 

        16                MR. CARR:  I'm not in a position to do

 

        17  that.  I'm sorry.  That's not something I spoke with my

 

        18  client and I can't give away a legal right that he may

 

        19  possess on an investment that is of millions of

 

        20  dollars.

 

        21                What I commit to today is what he

 

        22  committed to, to bring the license fee up to speed now

 

        23  that he is aware of it and to work with the remaining

 

        24  parties to advance a plan to the benefit of this

 

        25  industry as a whole.  I'm not in a position today to
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         1  negotiate away rights that he may currently possess.

 

         2                CHAIRMAN PABLOS:  So, Commissioner Leon,

 

         3  do you have any questions?

 

         4                MS. LEON:  No.

 

         5                CHAIRMAN PABLOS:  Commissioner Ederer,

 

         6  you were speaking up when I interrupted you.

 

         7                VICE-CHAIRMAN EDERER:  Well, I was --

 

         8  along the lines of what you're talking about, the

 

         9  potential of two weeks or three weeks, however many --

 

        10  I guess we need three.  Like you said, you've got the

 

        11  best excuse of anybody.

 

        12                Could there be a caveat as far as the

 

        13  letter of agreement that you submit to us with the

 

        14  payment that it be the intention of the parties to end

 

        15  all litigation?

 

        16                MR. CARR:  It is certainly our desire to

 

        17  have had this litigation ended long ago.  And I

 

        18  believe -- as someone that has followed it at great

 

        19  lengths, I believe we are at the end of that very long,

 

        20  long road that we've been upon.  So I think as part of

 

        21  any agreement moving forward, there is an understanding

 

        22  that the litigation has to be put to rest.

 

        23                VICE-CHAIRMAN EDERER:  And this agreement

 

        24  would -- it would address that?

 

        25                MR. CARR:  I believe so.  I believe it's
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         1  probably the only way that it can advance.

 

         2                VICE-CHAIRMAN EDERER:  I agree.  I think

 

         3  it would have to be in writing that all litigation be

 

         4  dropped and that you go forward and that as far as any

 

         5  potential that you would have for lack of waiver, that

 

         6  would be also.

 

         7                MR. CARR:  If there is an agreement, it

 

         8  is -- it is, again, my client's desire to advance a

 

         9  license, not to find more litigation for themselves.

 

        10                Thank you.

 

        11                MS. LEON:  Chairman, you should have a

 

        12  specific date and time that this is received in the

 

        13  offices.

 

        14                CHAIRMAN PABLOS:  Yes.  We'll

 

        15  certainly --

 

        16                MS. LEON:  I mean, we say three weeks.

 

        17  We should have a specific date and time.

 

        18                CHAIRMAN PABLOS:  Thank you.  We'll make

 

        19  sure to add that.

 

        20                Okay.  So are there any other questions

 

        21  of these gentlemen?

 

        22                Okay.  Thank you.

 

        23                MR. BROWN:  Thank you, Commissioners.

 

        24                CHAIRMAN PABLOS:  So why don't we do

 

        25  this.  And we'll take a break and give Mark time to
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         1  craft a motion.  But let's at least agree that we're

 

         2  talking about three weeks in order to make full

 

         3  payment, with obviously a written statement from the

 

         4  license holder allowing for that payment to be made.

 

         5  There would be a 90-day-from-today period where the

 

         6  party would come with a workable plan with objective

 

         7  goals.  Right?  So that we know the timeline with the

 

         8  goals.  And that litigation be dropped, Commissioner?

 

         9                VICE-CHAIRMAN EDERER:  Yes.  A caveat

 

        10  that all litigation would be terminated.

 

        11                MS. LEON:  But the 90 days would be moot

 

        12  if within three weeks they don't come up with the

 

        13  money.

 

        14                CHAIRMAN PABLOS:  Yeah.  The license will

 

        15  be revoked in three weeks if payment is not made by a

 

        16  certain time and a certain date.

 

        17                Is there anything else that you would

 

        18  like to add to that motion, Commissioners?

 

        19                I think, you know, we're being flexible,

 

        20  Mr. Carr.  I think this is perhaps the best work, you

 

        21  know, around to what we have going on.  But at the same

 

        22  time, you know, I do want to state that the reason

 

        23  we're here is because of the lack of payment.

 

        24                And so if we can get the payment up and

 

        25  going, if we can get the parties to drop the lawsuit,
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         1  and by our next Commission meeting, which presumably is

 

         2  in 90 days -- and by the way, it will be the first

 

         3  scheduled meeting in the next year -- to have a

 

         4  workable plan with very objective, clear goals and

 

         5  timeline, I think I can live with that.  I don't know

 

         6  if you have any comments based on that.

 

         7                Mark, go ahead.

 

         8                MR. FENNER:  So I want to make sure I

 

         9  understand something.  So the Commission is prepared to

 

        10  offer this compromise; but if they don't make the due

 

        11  date, they still retain the right to sue for lack of

 

        12  notice?

 

        13                CHAIRMAN PABLOS:  Correct.

 

        14                MR. FENNER:  Okay.  You're okay with

 

        15  that.

 

        16                CHAIRMAN PABLOS:  Well, they have that

 

        17  right.

 

        18                MR. FENNER:  They could waive it now.

 

        19                CHAIRMAN PABLOS:  But he mentioned that

 

        20  he wasn't prepared to do that.  I'm fine with it.

 

        21  Look, I mean, I'm an attorney.  Right?

 

        22                MR. FENNER:  Yeah.  I've heard some great

 

        23  things about attorneys today.

 

        24                CHAIRMAN PABLOS:  So, no, that's very

 

        25  clear, Mark, and thanks for clarifying that.
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         1  Definitely.

 

         2                So if there's no payment by this

 

         3  three-week deadline, the license is revoked.  If there

 

         4  is payment, then they have the remainder of the 90 days

 

         5  to come up with a plan.

 

         6                MS. LEON:  After 90 days would it be

 

         7  revoked or they don't have the 90 days?

 

         8                CHAIRMAN PABLOS:  Well, you know, that's

 

         9  why I'm asking for very objective goals.  If it's a

 

        10  clear path -- and keep in mind, this license would

 

        11  still be up for consideration, you know, the annual

 

        12  review anyway.

 

        13                MS. LEON:  Right.

 

        14                CHAIRMAN PABLOS:  So at the annual review

 

        15  we'll be able to catch that anyway.  So we've got, you

 

        16  know, some backstops there.  And that all litigation be

 

        17  dropped, no exceptions.

 

        18                Are we good with that, Mark?

 

        19                MR. FENNER:  I'm going to need a few

 

        20  minutes.

 

        21                CHAIRMAN PABLOS:  Okay.  Why don't we

 

        22  reconvene, let's say, at 12:30.  That's 30 minutes.

 

        23                MS. LEON:  Can it be earlier?

 

        24                CHAIRMAN PABLOS:  I just don't want to

 

        25  put too much pressure -- Mark, how long do you think
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         1  you'll need in a very --

 

         2                MR. FENNER:  Can I have 15 minutes?

 

         3                CHAIRMAN PABLOS:  We will reconvene at

 

         4  12:15.

 

         5                (Recess from 11:56 a.m. to 12:20 p.m.)

 

         6                CHAIRMAN PABLOS:  Okay, folks.  We're

 

         7  ready.  The time is 12:21 and we're back on the

 

         8  record.

 

         9                At this time, Commissioners, I'd like to

 

        10  ask Mark to read a proposed motion that addresses the

 

        11  issues we discussed.

 

        12                Mark?

 

        13                MR. FENNER:  Yes, sir.

 

        14                Now, in your materials, you'll see that

 

        15  there is an order of the Commission.  We're going to

 

        16  operate from that.  And what we'll do is on page two of

 

        17  the order of the Commission, where it reads "It is

 

        18  hereby ordered that Respondent's racing association

 

        19  license is revoked" and then there's a second paragraph

 

        20  underneath that about "This order takes effect," this

 

        21  would strike "This order takes effect on the date it is

 

        22  entered," the rest of that paragraph.

 

        23                And what the order will be, it says "It

 

        24  is hereby ordered that Respondent's racing association

 

        25  license is revoked effective December 6, 2016, without

 

 

 

 

�                                                               82

 

 

 

 

         1  need for further action by the Commission unless,"

 

         2  number one, "Respondent pays all license fees due at

 

         3  that time," and then in parentheses, $172,500, close

 

         4  paren; number two, "Authorized representatives of

 

         5  Dallas City Limits, the Austin Jockey Club, and KTAGS

 

         6  authorize the payment on behalf of Longhorn Downs at

 

         7  the time of payment"; and number three, "All litigation

 

         8  between and among the parties be settled."

 

         9                "Further, representatives of Longhorn

 

        10  Downs are hereby ordered to submit, within 90 days of

 

        11  this order, a plan that clarifies, among the parties,

 

        12  the proposed ownership of Longhorn Downs and

 

        13  establishes clear" -- excuse me, "and establishes

 

        14  specific timelines and clear and objective benchmarks

 

        15  for establishing and opening an operating racetrack.

 

        16  Issued and entered this day," and that will be today's

 

        17  date.

 

        18                CHAIRMAN PABLOS:  Mr. Carr?  Mr. Carr?

 

        19                MR. CARR:  Yes.

 

        20                CHAIRMAN PABLOS:  Will you please come

 

        21  up?

 

        22                MR. FENNER:  I want to clarify one

 

        23  thing.

 

        24                CHAIRMAN PABLOS:  Go ahead, Mark.

 

        25                MR. FENNER:  Where it talks about
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         1  authorize the payment, at the time of payment, add "in

 

         2  writing," the authorization in writing.

 

         3                CHAIRMAN PABLOS:  My question is:  Has

 

         4  that -- is that -- does that motion address the items

 

         5  that we all discussed together prior to this?

 

         6                MR. CARR:  I believe it does.  I was

 

         7  trying to make notes as we followed along.  And it

 

         8  referenced representatives of Longhorn Downs and KTAGS

 

         9  as well, obviously KTAGS.  But who are we referring to

 

        10  with regards to representatives of Longhorn Downs?

 

        11                MR. FENNER:  That would be among you all

 

        12  to decide.

 

        13                MR. CARR:  Okay.  Fair enough.

 

        14                CHAIRMAN PABLOS:  And it goes back to

 

        15  having the authorization from the license holder for

 

        16  payment.

 

        17                MR. CARR:  Absolutely.  And very clear

 

        18  that we need to have the payment fee brought up in good

 

        19  standing and have a path forward so that we don't

 

        20  become delinquent again.  And then clearly we want to

 

        21  sit down -- we were already, in this recess, making a

 

        22  discussion to sit down and then bring a plan forward

 

        23  that I think -- well within that 90-day period to this

 

        24  Commission at your next meeting.

 

        25                CHAIRMAN PABLOS:  Very well.  Thank you.
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         1                MR. CARR:  Thank you.

 

         2                CHAIRMAN PABLOS:  Okay, Commissioners.

 

         3  So we've heard the motion.  Does anybody want to bring

 

         4  that motion up?  Do I hear anyone?

 

         5                VICE-CHAIRMAN EDERER:  I'll make the

 

         6  motion.

 

         7                COMMISSIONER ABER:  Second.

 

         8                CHAIRMAN PABLOS:  A motion by Ederer,

 

         9  seconded by Aber.

 

        10                Okay.  Any other discussion on this

 

        11  item?

 

        12                COMMISSIONER STEEN:  May I ask two

 

        13  questions?

 

        14                CHAIRMAN PABLOS:  Yes, sir.

 

        15                COMMISSIONER STEEN:  Number one, so this

 

        16  SOAH -- potential SOAH action would remain on the table

 

        17  through the February meeting.

 

        18                MR. FENNER:  No.  What this does is it

 

        19  resolves it by December 6, 2016, with the payment, with

 

        20  them authorizing the payment in writing, and with the

 

        21  litigation between and among the parties be settled.

 

        22  The 90-day plan is a further order that they would be

 

        23  in violation of if they did not comply with.

 

        24                CHAIRMAN PABLOS:  SOAH was based on --

 

        25                COMMISSIONER STEEN:  And what would be
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         1  the consequences of not complying with that?

 

         2                MR. FENNER:  A violation of a Commission

 

         3  order is separate grounds for revocation of a license.

 

         4                COMMISSIONER STEEN:  Okay.

 

         5                CHAIRMAN PABLOS:  And then also,

 

         6  Commissioner, we have a backstop in the annual review.

 

         7                COMMISSIONER STEEN:  Okay.  One other

 

         8  question.  It was just discussed who would be -- who

 

         9  would authorize the Longhorn Downs, who would be the

 

        10  signatory, I guess, on this.  Do we not think the

 

        11  person that's been making the payments for the last two

 

        12  years or whatever it is should be --

 

        13                MR. FENNER:  Well, what this really says

 

        14  is it's authorized representatives of the three

 

        15  organizations, which is KTAGS, Austin Jockey Club, and

 

        16  Dallas City Limits.  They have to -- they have to all

 

        17  authorize the payment on behalf of Longhorn Downs.  So

 

        18  they have to make an agreed -- "We all authorize it.

 

        19  We're all signing off."

 

        20                COMMISSIONER STEEN:  So it's authorized

 

        21  persons of those entities.

 

        22                MR. FENNER:  Yes.

 

        23                COMMISSIONER STEEN:  That's all.

 

        24                CHAIRMAN PABLOS:  Okay.  Any other

 

        25  discussion or questions?
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         1                MS. NORTH:  Mr. Chairman?

 

         2                CHAIRMAN PABLOS:  Commissioner.

 

         3                MS. NORTH:  The Comptroller's office

 

         4  hasn't had a sufficient amount of time and a sufficient

 

         5  amount of information to properly evaluate this

 

         6  decision, so we're going to abstain from this vote.

 

         7                CHAIRMAN PABLOS:  Very well.  Thank you.

 

         8                Anyone else?

 

         9                Okay.  Well, at this time -- Mark, did

 

        10  you say something?

 

        11                MR. FENNER:  No, sir.

 

        12                CHAIRMAN PABLOS:  At this time I'd like

 

        13  to bring this up for a vote.  All those in favor please

 

        14  signify by saying aye.

 

        15                COMMISSIONERS:  Aye.

 

        16                CHAIRMAN PABLOS:  Any opposed?

 

        17                Okay.  That motion carries.  Thank you.

 

        18                Let's move on to our last item.

 

        19                MR. FENNER:  We'll be distributing the

 

        20  order to you as soon as we can.

 

        21                CHAIRMAN PABLOS:  Thank you.

 

        22                MS. LEON:  And to the parties as well.

 

        23                MR. FENNER:  Once you sign it.

 

        24                CHAIRMAN PABLOS:  Okay.  Item IV,

 

        25  proceedings on rulemaking.
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         1                Mark Fenner, please?

 

         2                MR. FENNER:  Yes, sir.

 

         3                This is a rule proposal for addressing a

 

         4  problem of program and paper trainers.  This has been

 

         5  discussed at the rules committee and then at the

 

         6  committee on out-of-competition testing recently.

 

         7                And a program or paper trainer is someone

 

         8  who's listed on the program as the trainer of a horse,

 

         9  but the horse has actually been in the care and custody

 

        10  and training of somebody else.  It's frequently a

 

        11  person whose license has been suspended or revoked or

 

        12  who's not qualified for a license.

 

        13                The trouble is that the handicapping

 

        14  public uses the identification of a trainer as a

 

        15  handicapping tool.  And so when the trainer is listed

 

        16  on there who is not the actual trainer, you're

 

        17  providing misleading information to the public about

 

        18  the training of that horse.

 

        19                What this would do is, first of all,

 

        20  amend Rule 301.1, Definitions, to add a specific

 

        21  definition of a program trainer and then amend 311.104,

 

        22  Trainers, to provide that being a program trainer or

 

        23  for an owner to name a program trainer on an entry form

 

        24  is a detrimental practice and it's inconsistent with

 

        25  maintaining the honesty and integrity of racing.  These
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         1  are reasons for which you can revoke a license and you

 

         2  can also exclude somebody from a racetrack's grounds.

 

         3                That's my summary of it.  I'm sure that

 

         4  members of those committees could help.

 

         5                CHAIRMAN PABLOS:  Anyone from the rules

 

         6  committee wish to add any comments?

 

         7                VICE-CHAIRMAN EDERER:  No.  I think that

 

         8  that was a very good presentation.

 

         9                MR. FENNER:  I do have one further

 

        10  thing.  In the definitions, you'll see that at the very

 

        11  end of the current definitions there is an active

 

        12  license and inactive license definitions and they're

 

        13  out of alphabetical order, so we're making some edits

 

        14  to put them in alphabetical order.

 

        15                CHAIRMAN PABLOS:  Okay.

 

        16                VICE-CHAIRMAN EDERER:  Recommend

 

        17  approval.

 

        18                CHAIRMAN PABLOS:  So we have a motion to

 

        19  publish the rule proposals described in Items IV-A and

 

        20  IV-B in the Texas Register for public comment.

 

        21                Is there a second?

 

        22                COMMISSIONER HICKS:  Second.

 

        23                CHAIRMAN PABLOS:  Seconded by Hicks.

 

        24                Any discussion?

 

        25                Okay.  I'll take this up for a vote.  All
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         1  those in favor please signify by saying aye.

 

         2                COMMISSIONERS:  Aye.

 

         3                CHAIRMAN PABLOS:  Any opposed?

 

         4                Okay.  That motion carries.

 

         5                We will be going into executive session,

 

         6  Commissioners, for no more than -- no more than five

 

         7  minutes, I promise.

 

         8                So at this time, the time being 12:30,

 

         9  we'll enter into executive session under Government

 

        10  Code 551.074(a)(1) to deliberate the appointment,

 

        11  employment, evaluation, reassignment, duties,

 

        12  discipline, or dismissal of the executive director.

 

        13  Thank you.

 

        14                (Recess from 12:30 p.m. to 12:34 p.m. for

 

        15                executive session)

 

        16                CHAIRMAN PABLOS:  Okay.  The time is

 

        17  12:34.  We're reconvening out of executive session at

 

        18  this time.  We have discussed the executive director's

 

        19  position.  And what I have done is I have --

 

        20                MR. FENNER:  You're doing it now.  You

 

        21  didn't make any decisions within --

 

        22                CHAIRMAN PABLOS:  No, no.  What I have

 

        23  done is I have asked Commissioners to volunteer to

 

        24  participate in a search committee for an executive

 

        25  director.  So at this time I'd like to appoint
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         1  Commissioner Steens -- Commissioners Steen, Martin, and

 

         2  Leon to be part of that committee.

 

         3                Chuck Trout has announced his intention

 

         4  to retire.  The period is left open and there's

 

         5  flexibility to begin the process to identify an

 

         6  executive director.  So we will continue the process.

 

         7  Mark has everything on file from the last time around,

 

         8  so it should be an easy process to follow.

 

         9                Any questions, Commissioners?

 

        10                Okay.  Hearing none, the time is 12:35.

 

        11  At this time I'd like to adjourn today's Texas Racing

 

        12  Commission.  Thank you.

 

        13                (Proceedings concluded at 12:35 p.m.)

 

        14
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         1  STATE OF TEXAS     )

 

         2  COUNTY OF TRAVIS   )

 

         3

 

         4      I, SHERRI SANTMAN FISHER, a Certified Shorthand

 

         5  Reporter in and for the State of Texas, do hereby

 

         6  certify that the above-captioned matter came on for

 

         7  hearing before the TEXAS RACING COMMISSION as

 

         8  hereinbefore set out.

 

         9      I FURTHER CERTIFY that the proceedings of said

 

        10  hearing were reported by me, accurately reduced to

 

        11  typewriting under my supervision and control and, after

 

        12  being so reduced, were filed with the TEXAS RACING

 

        13  COMMISSION.

 

        14      GIVEN UNDER MY OFFICIAL HAND OF OFFICE at Austin,

 

        15  Texas, this 28th day of November, 2016.

 

        16

 

        17

 

        18

 

        19

                          _____________________________________

        20                SHERRI SANTMAN FISHER, Texas CSR 2336

                          Expiration Date:  12-31-17

        21                Kennedy Reporting Service, Inc.

                          Firm Registration No. 276

        22                555 Round Rock West Drive

                          Building E, Suite 202

        23                Round Rock, Texas 78681

                          (512) 474-2233

        24

 

        25  Job No. 16252

 

 

 

 



